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JOINT APPENDIX 
692 [Filed March 31, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled January 2, 1958, Sworn in on January 7, 1958 


The United States of America : Criminal No. 302-58 
Vv. : Grand Jury No. Orig. 
Elmer L. Borges . : Vio. 18 U.S.C. 657, 1006 


| 22 D.C.C. 1202 

The Grand Jury charges: 

On or about November 9, 1956, within the District of Columbia, Elmer L. 
Borges, being an officer, agent and employee of the Naval Air Station, Anacostia, 
Federal Credit Union, a credit and savings association authorized and acting 
under the laws of the United States, embezzled, abstracted, purloined and wil- 
fully misapplied $400.00 in money belonging to and otherwise entrusted to the 
care of said Credit Union. 

SECOND COUNT: 

On or about November 9, 1956, within the District of Columbia, Elmer 
L. Borges, being an officer, agent and employee of the Naval Air Station, Ana- 
costia, Federal Credit Union, a savings and loan institution, authorized and 
acting under the laws of the United States, with intent to defraud the said Credit 
Union and to deceive an officer of the said Credit Union and an auditor, exam- 
iner and agent of a department and agency of the United States, did wilfully and 
knowingly make a false entry on a Journal Voucher of the said Credit Union, and 

‘by means of said false entry, did wilfully, knowingly and falsely report that S. 
V. MacDonald was a share holder in the said Credit Union, and that on or abait 
November 9, 1956, the said S. V. MacDonald had borrowed $400. 00 from the 
said Credit Union, which, as the said Elmer L. Borges well knew, was false. 
THIRD COUNT: 

On or about November 9, 1956, within the District of Columbia, Elmer 
L. Borges wrongfully converted to his own use, and fraudulently took and 
secreted with intent to convert to his own use, $400.00 in money, of the money 
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and property of the Naval Air Station, Anacostia, Federal Credit Union, a ae 
credit and savings association, authorized and acting under the laws ofthe _,, 
United States, which money and property had come into the possession and 
under the care of the said Elmer L. Borges by virtue of his employment as_ < 
officer, agent and clerk of the said Credit Union. | a 
FOURTH OOUNT: | 

On or about November 15, 1956, within the District of Columbia, Elmer" 
L. Borges, being an officer, agent and employee of the Naval Air Station, 4 
Anacostia, Federal Credit Union, a credit and savings association authorized , 
and acting under the laws of the United States, embezzled, abstracted, pur- + 
loined and wilfully misapplied $400. 00 in money belonging to and otherwise =§ * 
entrusted to the care of said Credit Union. * 
FIFTH COUNT: 

On or about November 15, 1956, within the District of Columbia, Elmer 
L. Borges, being an officer, agent and employee of the Naval Air Station, : 
Anacostia, Federal Credit Union, a savings and loan institution, authorized , 
and acting under the laws of the United States, with intent to defraud the said 
Credit Union and to deceive an officer of the said Credit Union and an auditor, < 
examiner and agent of a department and agency of the United States, did wilfully 
and knowingly make a false entry on a Journal Voucher of the said Credit Union, 
and by means of said false entry, did wilfully, knowingly and falsely report : 
that W. A. Desimone was a share holder in the said Credit Union, and that on 
or about November 15, 1956 the said W. A. Desimone had borrowed $400.00 , 
from the said Credit Union, which, as the said Elmer L. Borges well knew, + 
was false. 4 
SIXTH COUNT: ‘ 

On or about November 15, 1956, within the District of Columbia, Elmer’ 
L. Borges wrongfully converted to his own use, and fraudulently took and se- ‘ 
creted with intent to convert to his own use, $400.00 in money, of the money ‘ 
and property of the Naval Air Station, Anacostia, Federal Credit Union, a ‘ 
credit and savings association, authorized and acting under the laws of the > 


banal 


& 
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United States, which money and property had come into the possession and 

under the care of the said Elmer L. Borges by virtue of his employment as 
i an officer, agent and clerk of the said Credit Union. 
‘ SEVENTH COUNT: 

On or about February 1, 1957, within the District of Columbia, Elmer 

L. Borges, being an officer, agent and employee of the Naval Air Station, 
Anacostia, Federal Credit Union, a credit and savings association authorized 


és and acting under the laws of the United States, embezzled, abstracted, purloined 
5 and wilfully misapplied $400. 00 in money belonging to and otherwise entrusted 

4 to the care of said Credit Union. 

4 ‘EIGHTH COUNT: 


On or about February 1, 1957, within the District of Columbia, Elmer L. 
Borges, being an officer, agent.and employee of the Naval Air Station, Ana- 
costia, Federal Credit Union, a savings and loan institution, authorized and 


r acting under the laws of the United States, with intent to defraud the said Credit 

d Union and to deceive an officer of the said Credit Union and an auditor, exam- 
iner and agent of a department and agency of the United States, did wilfully and 

> knowingly make a false entry on a Journal Voucher of the said Credit Union, 

© and by means of said false entry, did wilfully, knowingly and falsely report 


that C. A. Ryan was a share holder in the said Credit Union, and that on or 
about February 1, 1957 the said C. A. Ryan had borrowed $400. 00 from the 
said Credit Union, which, as the said Elmer L. Borges well knew, was false. 
- NINTH COUNT: 
‘ On or about February 1, 1957, within the District of Columbia, Elmer 
L. Borges wrongfully converted to his own use, and fraudulently took and se- 
creted with intent to convert to his own use, $400.00 in money, of the money 
is and property of the Naval Air Station, Anacostia, Federal Credit Union, a 

\ 

| 
4 

& 








credit and savings association, authorized and acting under the laws of the 

United States, which money and property had come into the possession and 

under the care of the said Elmer L. Borges by virtue of his employment as 
o officer, agent and clerk of the said Credit Union. 


TENTH COUNT: 

On or about April 5, 1957, within the District of Columbia, Elmer L. 
Borges, being an officer, agent and employee of the Naval Air Station, Ana- 
costia, Federal Credit Union, a credit and savings association authorized and 
acting under the laws of the United States, embezzled, abstracted, purloined 
and wilfully misapplied $1, 000. 00 in money belonging to and otherwise entrusted 
to the care of said Credit Union. 

ELEVENTH COUNT: 

On or about April 5, 1957, within the District of Columbia. Elmer L. 
Borges, being an officer, agent and employee of the Naval Air Station, Anacos- 
tia, Federal Credit Union, a savings and loan institution, authorized and acting 
under the laws of the United States, with intent to defraud the said Credit Union 
and to deceive an officer of the said Credit Union and an auditor, examiner and 
agent of a department and agency of the United States, did wilfully and knowingly 
make a false entry on a Journal Voucher of the said Credit Union, and by means 
of said false entry, did wilfully, knowingly and falsely report that Steve Boggs, 
a share holder in the said Credit Union, had, on or about April 5, 1957, with- 
drawn $1, 000. 00 from an account in the said Credit Union in which the said 
Steve Boggs had an interest, which, as the said Elmer L. Borges well knew, 
was false. 

TWELFTH COUNT: 

On or about April 5, 1957, within the District of Columbia, Elmer L. 
Borges wrongfully converted to his own use, and fraudulently took and secreted 
with intent to convert to his own use, $1,000.00 in money, of the money and 
property of the Naval Air Station, Anacostia, Federal Credit Union, a credit 


and savings association, authorized and acting under the laws of the United States, /. 


which money and property had come into the possession and under the care of 
the said Elmer L. Borges by virtue of his employment as officer, agent and 
clerk of the said Credit Union. 
THIRTEENTH COUNT: 

On or about May 23, 1957, within the District of Columbia, Elmer L. 
Borges, being an officer, agent and employee of the Naval Air Station, Anacostia, 
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. Federal Credit Union, a credit and savings association authorized and acting 
under the laws of the United States, embezzled, abstracted, purloined and wil- 
fully misapplied $4, 000. 00 in money belonging to and otherwise entrusted to the 
care of said Credit Union. 

FOURTEENTH COUNT: 

On or about July 1, 1957, within the District of Columbia, Elmer L. 
Borges, being an officer, agent and employee of the Naval Air Station, Anacostia, 
Federal Credit Union, a savings and loan institution, authorized and acting under 
the laws of the United States, with intent tc defraud the said Credit Union and to 
deceive an officer of the said Credit Union and an auditor, examiner and agent 
of a department and agency of the United States, did wilfully and knowingly make 
a false entry on a Cash Received Voucher of the said Credit Union, and by means 
of said false entry, did wilfully, knowingly and falsely report that Steve Boggs, 

a share holder in the said Credit Union, had, on July 1, 1957, deposited $4, 000. 00 
to an account in the said Credit Union in which the said Steve Boggs had an in- 
terest, which, as the said Elmer L. Borges well knew, was false. 

FIFTEENTH COUNT: 

On or about May 23, 1957, within the District of Columbia, Elmer L. 
Borges wrongfully converted to his own use, and fraudulently took and secreted 
with intent to convert to his own use, $4, 000. 00 in money, of the money and pro- 

perty of the Naval Air Station, Anacostia, Federal Credit Union, a credit and 

‘savings association, authorized and acting under the laws of the United States, 
which money and property had come into the possession and under the care of 
the said Elmer L. Borges by virtue of his employment as officer, agent and 
-clerk of the said Credit Union. 

A TRUE BILL /s/ OLIVER GASCH 


/s/ R. M. LAWRENSON Attorney of the United States in 
Foreman and for the District of Columbia 


697 [Filed April 4, 1958] PLEA OF DEFENDANT 
On this 4th day of April, 1958, the defendant Elmer L. Borges, appearing 
in proper person and by his attorney, Albert J. Ahern Jr., being arraigned in 
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open Court upon the indictment, the substance of the charge being stated to him, 
pleads not guilty thereto. 
Copy of indictment given to deft. Bond set in the amount of $2000. 00. 
Deft. permitted to remain in custody of counsel pending making of bond. 
By direction of 
JOSEPH C. McGARRAGHY 


Presiding Judge 
Criminal Court #4 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


719 Washington, D. C., June 12, 1958, 
1:45 p. m. 


Before: 


HONORABLE BURNITA SHELTON MATTHEWS, 
United States District Judge 


SUPPLEMENTAL RECORD 
Appearances: William Paisley, Esq., Department of Justice, Washington, 
D. C., For the Government.; Albert Ahern, Esq., National Press Building, 
Washington, D. C., and B. F. FitzGerald, Esq., National Press Building, 
Washington, D. C., For the Defendant. 


720 (After the prospective jury panel had been sworn on the voir dire, and after i 


the propounding of certain questions by the Court and counsel for the defendant, 
the following proceedings were had:) 

MR. AHERN: Your Honor, may counsel come to the bench before I ask 
this question? 

THE COURT: Yes. 

(At the Bench:) 

MR. AHERN: Iwas going to ask whether any of this panel have received 
any booklets prior to this, when they started jury service. I don't know what the 
practice here is. 

THE COURT: They don't give out those booklets any more, I don't think. 

MR. AHERN: May I have -- 
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THE DEPUTY CLERK: Last year they did. 

THE COURT: They did? 

MR. AHERN: At least two months ago, there was a booklet passed out. 

THE COURT: Yes, you can ask it. 

(Counsel having returned to trial tables:) 

MR. AHERN: This question I am asking the entire panel. Have any mem- 
bers of the panel, when you reported here for jury service, were you given any 
booklet by anybody that related to jury service and what were the functions of 
jury service? 

721 (Members of the panel responded in the affirmative. ) 

MR. AHERN: Do any members of the panel have that booklet with them? 

(The Deputy Clerk handed counsel a booklet. ) 

MR. PAISLEY: MayI havea moment, Your Honor, to inspect this book- 
let, please? 

THE COURT: Yes. 

(Counsel inspected the booklets at counsel tables. ) 

MR. AHERN: Your Honor, may counsel come to the bench? 

THE COURT: Yes. 

(At the bench:) 

MR. AHERN: Your Honor, frankly I was surprised; I thought this practice 
had been discontinued handing these booklets, after the Gordon case. 

THE COURT: That case was decided on some other parts; these booklets 
don't have what those booklets have. 

MR. AHERN: ASI recall, one phase of the Gordon case stated, in discus- 
sing criminal cases, with respect to crime -- in civil cases there was nothing 
in the booklet which stated anything about reasonable doubt -- now the presump- 
tion of innocence -- 

THE COURT: Well, it doesn't undertake to instruct them; it only instructs 
them on procedure in a criminal case. What it says: 

722 (Indicating the booklet:) 


The prosecution brought the case in the name of the government, and that 
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the person who is charged with committing the crime is called a defendant, and 
that what the function is of the jury, they are to determine whether the person 
is guilty or not guilty, and then they give the order of procedure. First, the 
government introduces evidence, and then that the Assistant United States At- 
torney makes his opening statement; and then that the lawyers for the defense 
have the privilege of making a statement, or that they can reserve the right to 
do so. And then it says that the United States Attorney calls his witnesses, one 
by one, and that after they are examined, then the defense counsel has a right 
to examine the witnesses, and then when the government finishes its evidence, 
the government rests. And then the defense may introduce its evidence. So it 
doesn't undertake to instruct them on what the law is, in the sense that the Judge 
charges the jury. I think this is unlike that case. 

MR. AHERN: May I just make this point for the record? 

THE COURT: Certainly. 

723 MR. AHERN: I havea recollection that the Gordon case was: I fileda 
motion in the Court of Appeals. I attempted to reopen the case, because I con- 
tended that this booklet had been taken. I was met by opposition of the Govern- 
ment. Through diligence, I could have objected prior to trial if I had discovered 


it. Now, your Honor, I say that the reasoning in the Gordon case, when it says -- * 


@ 


it does not go into the presumption of innocence and reasonable doubt, and the 
fact that these jurors keep the booklets and read them. I ask that the jury panel 
be stricken, and I object to this booklet -- 

THE COURT: I'd like for you to put in the record specifically what it is 
you object to about this booklet. 

MR. AHERN: I specifically object to this booklet: In discussion of cri- 

- minal cases and civil cases, on pages four through six; in particular, I object 

about this discussion of criminal cases, that there is no statement in the dis- 
cussion that the presumption of innocence attaches to each defendant and that 
it is incumbent upon the governm ent to prove guilt beyond a reasonable doubt. 
The reading of this ten page booklet -- 

(Indicating. ) 
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724 I object that it does not distinguish between criminal and civil cases, ex- . 
cept to say that a criminal case is brought by the government. And because it 
says in criminal and civil cases, in criminal cases the action is initiated by the 
government, the effect of this book, in my judgment, is to mislead a jury as to 
the distinction between a criminal and a civil case. 

I don't think that the Judge's charge at the end of a case could undo what 
this written booklet has done to the jury since they have been sworn in. I'd like 
to offer the further objection that this book, in ten pages, attempts to give a 
course of law to the jury which some of them might or might not have taken ad- 
vantage of. There is no evidence to indicate that they have read the whole book, 
which might mean that they might have been focussing attention upon some par- 
ticular page, which might not be of benefit to the defendant. There is no men- 

_tion in the book at all of the suggestion which might occur if the defendant did 
not take the stand. We don't know yet whether or not that might be the situation 
here, but conceivably it could be, and -- 

THE COURT: Now, have you finished? 

MR. AHERN: Yes. 

725 THE COURT: I'd like to be sure for the purpose of the record that we are 
agreed as to what book that they have. Would you examine this book. I'll have 
the Clerk mark it, and see if that is the book you speak of. 

MR. AHERN: Shall I show it to the panel and ask if it is the book they 
received? 

THE COURT: Yes. 

MR. AHERN: The book is incorrect in several instances, I have noticed. 

THE COURT: For example, will you put it on the record. 

MR. AHERN: It indicates -- the first page -- it indicates Kirkland as a 
Judge, and I believe that he is deceased. I haven't been able to read the whole 
thing. 

THE COURT: Is that the only thing? 

MR. AHERN: I have just turned to the first page. 

MR. FITZGERALD: It indicates to me it's older -- I haven't read the 
whole thing over. 
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THE COURT: I would say now that I will overrule your objection, and, as 
I said earlier, I read this case to which you refer, and I don't think that this 
booklet deals with the features that that one discussed, as I recall it. And this 
booklet seems to me to simply explain to them the importance of jury service, 
and that they should not discuss the case during the course of the case, and ex- 
plains the order in which matters are taken up inthe Court. And I don't feel 
that it instructs them on substantive law in any way. 

726 MR. AHERN: I agree, your Honor. Asa matter of fact, when it first 
came down -- I think the book discussed in the Gordon case is a little longer -- 
they seemed in their opinion to lay great stress on the fact, and it seemed the 
basis of reversal that the book did not distinguish the different elements between 
a criminal case and a civil case, and, in particular, I recall, didn't stress that 
the jury must be convinced beyond a reasonable doubt. 

THE COURT: My recollection is that they dealt with the law on the subject, 
and it was felt that something wasn't fully covered. 

MR. AHERN: I did have a different recollection. 

THE COURT: At any rate, I overrule your objection. 

MR. AHERN: Is your Honor going to ask the panel? 

THE COURT: Yes, I will. 

(Counsel having returned to trial tables. ) 

THE COURT: Members of the panel, Iam going to send the Clerk down 
there with a booklet to exhibit to you. And, after you see this booklet, I desire 
to know whether this is the booklet that you have received a copy of. To expedite 
your looking at the booklet, several copies have been passed around. Will you 

727 finish looking at it. If there are any of you who received a different book- 
let from the one you are now looking at, then please rise. 


(The Deputy Clerk distributed copies of 
the booklet to the panel. ) 


By your failure to rise, I take it that the booklet which you saw is the book- 


let which was passed around to you. 
* * * * * * KX 
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Washington, D. C., June 12, 1958 
12:15 p. m. 


Before: 


HONORABLE BURNITA SHELTON MATTHEWS, 
United States District Judge, 


and a jury. 
TRANSCRIPT OF TESTIMONY 
_ Appearances: William Paisley, Esq., United States Department of Justice, 
For the United States; Albert J. Ahern, Jr., Esq., National Press Building, 
Washington, D. C. and Benedict F. Fitzgerald, Jr., Esq., National Press 
Building, Washington, D. C., For the Defendant. 
* * * * * * KX 
CHARLES P. HUTSON, SWORN. 
DIRECT EXAMINATION BY MR. PAISLEY: 
* * %* * * * * * 
Q. . What is your occupation? A. Iam the Industrial Relations Officer at 
the United States Navy Air Station, Anacostia, D. C. 
Q. How long have you been so employed? A. Since 1946. 
Q. Are you a Civil Service employee? A. Yes, sir. 
Q. How many years have you been in the government service? A. My 


total years of service amount to approximately twenty-seven. 
: * * * * * * Ok OX 


Q. You are -- strike that -- have you ever had anything to do with the 
Federal Credit Union at the Naval Air Station at Anacostia? A. Yes, sir. 

Q. . What have you had to do with it? A. In 1954, the latter part of 1954, 
I was directed to establish a Federal Credit Union at the Air Station, Anacostia. 

Q. In what -- go ahead -- A. In March 1955, the charter was granted, 
and the credit union began operations. 

Q. . Were you an officer? A. I was the clerk on the first Board of Directors. 

Q. ._ Did you subsequently hold any other position? A. Later I was elected, 
was president of the Board of Directors. 

Q. And how long did you serve as president of the Board of Directors. 
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A. I served as president of the Board of Directors from July 1956 until March 
1958. 

Q. And how long were you on the Board of Directors? A. Until March 1958. 

Q. When did you go onas a board member? A. I was a board member 
from the very beginning. 

Q. Which was approximately? A. March 1955. 

Q. 1955. Do you know Miss Boggs? A. Mr. Boggs? 

Q. Yes? A. Yes, sir. | 

Q. Did he have anything to do with the credit union? A. Mr. Boggs was 
a prospective charter member of the credit union, but did not finally sit as a char- 
ter member; he left just shortly before it was chartered. He returned to the 
station at a later time, and was appointed to the Board of Directors. 

Q. Now, do you know Mr. Steve Boggs? A. That is Mr. Steve Boggs. 

Q. Is he chief petty officer in the Navy, too? A. Yes, sir. 

Q. Did you know the defendant, Mr. Elmer Borges? A. Yes, sir. 

Q. . Was he in any way connected with the Federal Credit Union? A. Yes, 
sir; Mr. Borges, or Chief Petty Officer Borges, was appointed as treasurer in 
1956, in November. 

Q. The beginning of November or -- A. His tenure began on the second 
of November; on the fourth of November he was authorized to write checks on the 
credit union, as the treasurer. 

Q. Had he had anything to do with the operation of the Federal Credit Union 
before November 2nd, 1956? A. He trained with and obServed opem tions for 
approximately a month prior to his official appointment as the treasurer. 

Q. Approximately how much of your time did it take -- this credit union 


consumed how much of your time? A. Approximately ten per cent of my time, sir. ~ 


Q. Did you draw any pay? A. No, sir. 


Q. Did Mr. Borges draw a salary for his part? A. Yes, sir. 
* * * * * KX *X 


Q. Let me ask you this: Did the credit union have an office there on the 
station? A. Yes, sir. ; 


+ 
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Q. How large an office? A. We had our first office in Building 44-A, and 
it was approximately fifteen by twenty-five feet. Ata later date, we were given 
a somewhat smaller office, perhaps one-quarter that size, in Building 72, which 
is the Administration Building, Air Station, Anacostia. __ 
Q. . Was it customary to keep the credit union open all the time or just on 


certain hours? A. No, sir; there were stated hours for opening the credit union 
and for doing business. 

Q. Now, who, generally speaking, who was eligible for loans of the credit 
union? A. Members. 

Q. Only members? A. Only members. 

Q. And-- A. Only, I might add, sir, that members and members of the 
members’ family. 

Q. And who could deposit money in the credit union? A. The credit union 
membership, those qualified for membership in the credit union, were those peo- 
ple who were employed at or attached to the U..S. Navy Air Station, Anacostia, 
D. C., military and civilian. 

| Q. . Were you ever on the -- well, I'll ask you this: Tell the Court and 
jury, generally, just how the credit union operated, what functions it performed, 
how it operated? A. Why a Federal Credit Union accepts memberships, five 
doliars each, from those persons who are qualified to join. That share is worth 
five dollars, and goes to their credit on the books, and after they are accepted, 
pay their five dollars plus twenty-five cents initiation fee, they are then full mem- 
bers, and are qualified to make application for a loan. 

Q. May they also deposit more money if they wish? A. They may deposit 
money as they wish up to the limitation specified by the Board of Directors. 

Q. Was there any limitation imposed? A. The Board of Directors imposed 
a limitation on deposits of two thousand dollars per account. 

Q. Could a member have more than one account? A. A member could 
have more than one account if there was another member of his family whose 
name would appear first, that is, initially on the membership. 

Q. In other words, a man and his wife could have had four thousand dollars 
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in a credit union? A. Yes. 

Q. . Were you ever on -- Well, I'll ask you this: Who approved the loans, 
in the case -- A. All loan applications were approved or disapproved by the 
credit committee. 

Q. Were you ever on the credit committee? A. No, sir. 

Q. Do you know who the members of the credit committee were in Novem- 
ber 1956? A. The members of the credit committee in November 1956 were 
Miss Grace L. Moore, Miss Eutimia G. Walton, and Yeoman, First Class, 

J. O. Hummer. 

Q. And do you know where Mr. Hummer is now? A. No, sir. 

Q. These two ladies you mentioned are here, do you know that? A. They 
are in the building. 

Q. They are still working down there? A. Yes, sir. 


* * %*€* * * *X %X * 


Q. Mr. Hutson, do you recall who the members of the credit committee 


were in February 1957? A. Miss Grace L. Moore, Mrs. Eutimia L. Walton, 


and Yeoman, First Class, J. O. Hummer. 

Q. Was it customary for the credit committee to keep minutes of their 
meetings? A. Yes, sir. 

Q. Showing the approval or disapproval of loan applications? A. The 
minutes showed the approval or disapproval of each and every loan given to their 
attention -- on which an application was made. | 

Q. Ifa depositor in the credit union had money on deposit there, could 
he withdraw it at anytime? A. Yes, sir; it could be withdrawn at any time. 


Q. How would he do that? A. He would go to the credit union office during 


their hours and ask that he be given his shares; that he would like to withdraw 
his shares. 

Q. Would he write out a check just like you would at a bank, or -- A. 
Yes, sir. A check would be written to the members. 

Q. I don't think you understood me. Suppose the member wanted to with- 
draw a thousand dollars, let us say, and it was on deposit, what papers would 


a 
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be made up of that transaction? A. Why, a check would be made out to the mem- 
ber in the amount he had asked for, provided his shares covered that amount, 
and then, a slip would be made out with that amount on it, the member's book 
number, and then the member would be asked to sign this slip. 

Q. . Do you recall what the technical name of that slip is? A. The name 

escapes me right at the moment, sir. 

Q. You would recognize it if you saw it? A. I would recognize it if I were 
to see it; it was a yellow slip. 

Q. You spoke -- that the check would be issued to the individual in those 
circumstances -- would that be a check of the credit union drawn on a bank? A. 

It would be a check drawn on a bank which held the credit union money, it's number. 

Q. . Did the credit union Mmve a bank account? A. Yes, sir. 

Q. . Where did they maintain that account? A. Anacostia National Bank 
of Washington. 

Q. Is it at Anacostia? A. The particular branch --I can't say that that 
branch was used entirely -- but sometimes the money was given to the Nichols 
Avenue branch. 

Q. Now, can you tell us how a loan was ordinarily obtained from the credit 


union during the period under consideration here, that, is, November 1956 to 


February 1957? A. A member would go to the credit union office, or toa mem- 
ber of the credit committee, secure a loan application; he would fill that appli- 
cation out, with the various figures, filling out the form spaces, that would be 


‘turned over to the credit committee. The credit committee -- 


Q. . Who would receive this loan application during this period, ordinarily? 
A. Well, sometimes that loan application would be given to the treasurer, some- 
times it would be given to the -- directly to the loan committee, credit committee, 
rather. 

Q. The treasurer at that time was Mr. Borges, the defendant? A. Yes, 
sir. 

Q. Well, would this loan application be retained as part of the record of 


the credit union, ordinarily? A. Yes, sir; it was retained in all cases. 
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Q.. And was it customar y for the minutes -- well, you've already answered 
that, I believe. I'll withdraw that question. In the case of a loan during this 
particular period, what other records would ordinarily be maintained of the trans- 
action? A. There would be the yellow slip to be made out at the window and to 
be signed, and there would be the note; the person making the loan would sign a 
note. 


Q. Was it customary for the credit union to issue its check to the borrower? 


A. Yes, sir. 

Q. . Did the credit union during this period require the borrower to sign 
a receipt or any paper writing acknowledging this? A. He was required to sign 
the yellow slip and the note. | 

Q. And were the yellow slips and notes ordinarily kept as part of the re- 
cords? A. They were kept as part of the business of the credit union. 

Q. Suppose the borrower would come in and make a payment on his loan. 
What record would be kept of that? A. A general voucher would be made up 
at the time of the payment, the borrower would submit his pass book, and an 
entry would be made in the pass book as well as on the journal voucher. 

THE COURT: By this pass book, you mean that you would give them a 
book in which to enter these payments that were made on the loan by the person 
who had borrowed money from the union? 

THE WITNESS: Yes, ma'm. A pass book was issued to each member, 
and the five dollar share entry would go into that book as well as any withdrawals 
or money paid by the member for additional shares. 

THE COURT: In other words, it had a record of both deposits and with- 
drawals? 

THE WITNESS: Yes, ma'm. 

THE COURT: I see. 

Q. (By Mr. Paisley) Did the credit union customarily keep a ledger sheet 
for each depositor or borrower? A. A ledger card. 

14 Q. Card. I called ita sheet. Are you familiar with it? A. Yes, sir. 


Q. You are familiar with that form, are you? A. Yes, Sir. 
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Q. . Suppose a sailor had come there on the base, and he needed one hun- 
dred dollars, and he hadn't opened up an account at the credit union, was there 
any way to take care of him, and how did you do it? A. He would have to bea 
member of the credit union before he could be accorded, or given, a loan. 

Q. . Would he be told, "We'll consider your loan application, but first you've 
got to open a five dollar account?"" A. He would have to open a five dollar account 
and give a twenty-five cent initiation fee. 

_Q. . So that a person could get a loan simultaneously with opening the account, 
I take it? A. Hecould; yes, sir. The loan application, of course, would have 
to go to the credit committee and be reviewed. That would take a little more time 
than simultaneously. . 

Q. . About how long would it take ordinarily? A. Sometimes it could be 
done in an hour. 

Q. Well, ordinarily, how often would the credit committee meet? A. The 
credit committee met each week. 

Q. . Who would sign checks of the credit union for loans and for withdrawals 
of money by depositors? A. The treasurer and the president, or the treasurer 
and the vice-president. 

Q. Now, did you. sometimes sign as president? A. I signed many times 
as president. 

Q. And have you signed checks with Mr. Borges, the defendant? A. Yes, 


Q. Do you know Mr. Stoner? A. Yes, sir. . 


Q. Was he authorized to countersign checks with him? A. Mr. Stoner 


was authorized to countersign checks. 
* * * * * * KX 
THE DEPUTY CLERK: Government Exhibit 1 for identification. Govern- 
ment's Exhibit 2 for identification. Government's Exhibit 3 for identification. 
Government's Exhibit 4 for identification. 
Q. (By Mr. Paisley) Now, Mr. Hutson, have you had occasion to make 
available to the grand jury and the Federal Bureau of Investigation certain records 
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of the credit union? A. I have, sir. 

Q. Ihand you what has been marked Government's Exhibit 1 for identifi- 
cation. Have you seen that document before? A. Yes, sir. 

Q. What is it? A. This is a check for four hundred dollars, of the N.A.S., 
Anacostia, Federal Credit Union, on the Anacostia National Bank of Washington. 

Q. Yes.. Are you familiar with the signature enough to tell us who signed 
the check on behalf of the credit union? A. This check -- it is signed Elmer L. 
Borges, as treasurer, and Harry L. Stoner, as vice-president. 

MR. PAISLEY: I offer the check in evidence. 

MR. AHERN: No objection, your Honor. 

THE COURT: I don't believe he told us who the check is for? 

MR. PAISLEY: It says "S. V. MacDonald," subject of the first three counts. ~ 

MR. FITZGERALD: If your Honor please, I don't believe he told us on 
what bank it was drawn. 


MR. PAISLEY: I thought it was drawn -- 


THE COURT: I think he did. It won't hurt to say it again. 

THE WITNESS: Anacostia National Bank of Washington. 

THE COURT: Drawn on that bank on the form of the credit union, is that 
right ? 

THE WITNESS: Yes. 

THE COURT: Very well. Admitted. 

THE DEPUTY CLERK: Government's Exhibit 1. 

Q. (By Mr. Paisley) I show you what has been marked Exhibit 2 for iden- 
tification, can you tell the Court and jury what thatis? A. This is a journal 
voucher, sir. It is part of the records of the N.A.S., Anacostia, Federal Credit 
Union, it is drawn for the account of Book Number 359; the name is S. V. Mac 
Donald, in the amount of four hundred dollars. And there is a signature here. 
The signature is S. V. MacDonald -- I don't know whether that's accurate, sir. 

Q. You don't know who signed it? A. No, sir; I donot. I do not recog- 
nize the signature. 

Q. Is this a printed journal voucher there? A. Yes, sir. 
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Q. Is this the slip you were talking about ordinarily being signed when a 
borrower got a check? A. Yes, sir; that is signed whenever there is expenditure 
from the credit union funds. | 

Q. Is the record kept in the regular course of business? A. Yes, sir; 
it is part of the regular course of business, the accounting procedures of the 
credit union. 

MR. PAISLEY: We offer this in evidence. 

MR. AHERN: No objection. 

THE COURT: Admitted. 

THE DEPUTY CLERK: Government's Exhibit 2. 

MR. PAISLEY: I'd like to pass this to the jury. 

(The exhibit was passed to the jury. ) 

Q. (By Mr. Paisley) I show you what has been marked Government's 
Exhibit No. 3 for identification. Will you state what that is, and what use, if 
any, the credit union would make of it -- that particular -- A. This is a member- 
Ship cardtothe N.A.S., Anacostia, Federal Credit Union, to Book Number 
359, and the name is S. V. MacDonald. There is a signature here, of S. V. 
MacDonald. 

Q. Now, in the case of each depositor or borrower, you would have a 


card of that type? A. There would bea card on file. 


MR. PAISLEY: Yes. I offer that, too. 

THE COURT: Admitted. 

Q. (By Mr- Paisley) I hand you what has been marked Government's 
Exhibit 4 for identification. . Will you identify that, please, and explain the use, 
if any, tothe Court andjury. A. This was identified to you a few moments ago 

as an account card. The correct name is individual share and loan ledger. 
This particular one is for Book 359. The name is §. V. MacDonald, and car- 


-ries a number of entries involving shares and loans. 


Q. Now, is that the ledger card covering the check you have identified 


_as Government Exhibit 1? A. I would have to first get the check, sir, get the 


date on the check and find out if there is a similar date on the card. 
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Q.. Well, did you examine the record of the credit union in this investigation 


to determine if there was any other loan madeto S. V. MacDonald during this 
period? A. I checked the credit committee minutes, sir, to determine whether 
there was a loan to S. V. MacDonald, and I found no record of a loan toS. V. 
MacDonald. 

Q. I See. 

MR. PAISLEY: I offer this card in evidence. I think the document speaks 
for itself with the others. 

THE DEPUTY CLERK: Government's Exhibit 4. 

THE COURT: Admitted. 

Q. (By Mr. Paisley) Are you familiar enough with this particular record 
of your credit union to interpret what the figures mean on there? A. Yes, sir. 

Q. . Would you do so to the Court and jury in this case. A. Entry number 
one, this is in their order -- they are not numbered -- this is their order, on 
the first day of 1956, was paid in five dollars. 

Q. First day of? A. November 1956. 

Q. November 1956.' A. Was paid in five dollars as a share. 

Q. Then, what happens next? A. To continue on that same line, which 
means on that same date, Note Number 280, of four hundred dollars was made. 
That four hundred dollars is in the loan side of the ledger, which indicates that 
it was a loan. 

Q. Yes. A. And there was a twenty-five cent fee, which represented 
the initiation fee. Line number two, December 28, 1956, there was a five dollar 
deposit on shares, Note Number 280, twenty dollars was paid on the principal, 
the balance remaining was $380.00. The interest paid at that time was $6. 53. 
There is another entry indicating that the shares were ten dollars. And there 
is a figure "03" under delinquency control that I would not be able to explain. 

Q. Allright. Goon. When was the next payment made onit? A. The 
first entry, February 1st, 1957, a five dollar share was deposited, and on Note 

Number 280, a principal of twenty-two dollars was paid, which left a loan 
balance of $358.00, and at the same time interest was paid of $4. 43. 


a 
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Q. . Was there another payment on that in that statement? A. Then on the 
8th of March, 1957, five dollars was paid on shares, and on Note Number 280, 
fifty-eight dollars was paid on the principal, leaving a balance of three hundred 
dollars, and the interest paid at that time was $4.18. The next entry, March 
15, 1957, in which five dollars was withdrawn from the shares, and on Note 


Number 280, five dollars was paid on the principal, which left a balance of 


$295.00, and there was no entry for interest. The next entry is again on March 
15, 1957, Note Number 280, principal paid $295.00, leaving a balance of zero, 
and an interest payment of sixty-nine cents. 

Q. And that closed out the account, did it, or is there a balance there -- 

I don't know? A. According to this card, the account was closed, because there 
was no balance. 

Q. Isee. And the note was paid as of that date? A. As of March 15. 

Q. 1957? A. Yes, sir; 1957. 

MR. PAISLEY: Your Honor, gentlemen, I am not going to put all these 
documents in that relate to that count in the interest of expedition and the encum- 
bering of the record with unnecessary documents. They are here if anybody 
wants them. I do want to have this one identified. 

THE DEPUTY CLERK: Government's Exhibit 5 for identification. 

Q. (By Mr. Paisley) I hand you what has been marked Government's Ex- 
hibit 5 for identification. Would you identify it, please, if you can, and tell the 


| Court and jury what function it performed in a case like this? A. Thisisa 


cash receipt voucher, such as used by the Naval Air Station, Anacostia, Federal 


Credit Union. It is issued for Book 359. The date is -- I'm not sure whether 


that's 18 or 28 -- but it is December, I believe, 18, 1956, and it received from 


S.. V. MacDonald interest on loans, $6.53; loans, $20.00; total, $26.53. The 


member's book balance shows, according to this slip, a loan balance of $380. 00. 
This is received by "L. B." and posted by the same. 

Q. . Do you know whose handwriting it is, incidentally? A. That appears 
to be Elmer Borges' handwriting. 

Q. Is that the type of record that would ordinarily be kept in the ordinary 
course of business when a depositor or borrower came in and made a payment 
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on his loan? A. Yes, sir; this form is used for making entries whenever money 
is received at the window and is placed in the account. This is the regular course 
23 of business, this method. 


Q. 


What use does the credit union make of this after it is made out? When 


a man makes his deposit? A. That slip is entered with others similar to it, 
in the summary, and goes into a bundle as the day's business. 


Q. 


. Well, what is used to post this Government Exhibit 4 ledger card? 


A. That is used to post to the account ledger card. 


Q. 
Q. 


Q. 

Q. 
Donald. 

Q. 


By that you mean that particular -- A. That particular form. 
Really, it's just a journal entry, isn't it? A. Yes, sir. 
(Indicating) 
Do you know a MacDonald, S. V. MacDonald? A. DoI know one, sir? 
Yes, sir. A. I would not be able to positively identify an S. F. Mac 


- Well, do you know that there was an enlisted man down there on the 


station by that name? A. There was an enlisted man at the station by the 
name of MacDonald. 


Q. 


Have you seen him here? A. I believe he’s on the base. 


24 THE COURT: Mr. Paisley, I don't believe you offered that Number 5 you 

passed around. 

MR. PAISLEY: I'm sorry. 

THE COURT: Admitted then. 

MR. PAISLEY: May I have that back? 

THE DEPUTY CLERK: Government's Exhibit 5. Government's Exhibit 
6 for identification. Government's Exhibit 7 for identification. Government's 
Exhibit 8 for identification. 


Q. 


(By Mr. Paisley) I show you, Mr. Hutson, what have been marked 


for identification Government's Exhibits 6, 7 and 8. Are they records of the 
credit union kept in the regular course of business? A. This marked Exhibit 
7 is a journal voucher of the credit union, on Book 502, W. A. Desimone, on 
date of November 15, 1956, and has a signature, shows that check number 620 
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was issued in the amount:of four hundred dollars. 

Q. Do you know wt signed for the four hundred dollars in that instance? 
A. There is a signature --- I don't recognize the signature, sir, but it appears 
to be W. A.. Desimone. 

Q. And it was the regular course of business of your credit union, as I 
understand, to keep that particular record? A. This particular record was 
part of the regular course of business operation, accounting. 

Q. Do you see the credit union check which was issued in that same trans- 
action? A. Here is Check No. 620 referred to by the journal voucher. 

Q. Yes, sir. A. It is issued on the Naval Air Station, Anacostia, Fed- 
eral Credit Union, November 15, 1956, pay to the order of W. A. Desimone, 
four hundred dollars; the check is signed by Elmer L. Borges as Treasurer, 
and countersigned by Harry L. Stoner. 

Q. Then, is that exhibit the ledger card for that same transaction? 

MR. FITZGERALD: What exhibit number was that check? 

MR. PAISLEY: Well, it was six. 

MR. FITZGERALD: Six. 

Q. (By Mr. Paisley) I will withdraw that question, Mr. Hutson, and just 
ask you if Exhibit 8 there is a record of the credit union kept in the regular 
course of business? A. Yes, sir; Exhibit 8 is a form used in the regular course 
of business, the accounting procedures of the credit union. It does show an 
entry on the same date that the check is written, and it shows the entry as being 
a loan on Note Number 290. 

Q. Is that the same note appearing on the voucher there? A. I was look- 
ing for that, sir. It does not appear. 

Q. Isee. A. I'msorry. Up inthe upper lefthand corner, it does show. 
I just noted it. Note 290. : 

MR. PAISLEY: I offer all three of these in evidence, 6, 7 and 8. 

MR. AHERN: No objection. 

THE COURT: Admitted. 

THE DEPUTY CLERK: Government's Exhibits 6, 7 and 8. 
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MR. PAISLEY: I'd like to publish those to the jury. 

THE COURT: Very well. 

THE DEPUTY CLERK: Government's Exhibits 9, 10 and 11 for identification. ; 

* * *£ *£ * * * * 

Q. (By Mr. Paisley) Mr. Hutson, I now show you what has been marked 
Government's 10, 9, 10 and 11 for identification. Can you identify Government's 
Exhibit 9? A. These forms, sir, are papers that are used in the normal course 
of business of this Federal Credit Union at the Naval Air Station, Anacostia. 
There is a check dated February 1, 1957, Number 709, on the Naval Air Station, 
Anacostia, Federal Credit Union, pay to the order of C. A. Ryan, four hundred 
dollars, and it is signed by Elmer L. Borges and Harry L. Stoner. It is drawn 
on monies at the Anacostia National Bank of Washington. 

Q. Incidentally, I'll ask you right there, Mr. Hutson: How did those 
three four hundred dollar checks you have identified come into the possession 
of the credit union, after they were issued? A. By the normal course of bus- 
iness, for the bank to send them back after they have been cashed; after they 
have been honored, they are returned to the credit union with a statement per- 
iodically. 

Q. Those three checks came back from the bank with the statement ? 

A. Yes, sir. 

Q. . What is the other? A. The second form here, I havea journal vou- 
cher, Note Number 331, Naval Air Station, Anacostia, Federal Credit Union, 
Book 574. The nameisC. A. Ryan, and the date February 1, 1957. And it 
is for a four hundred dollar loan, and it is signed for by what appears to be 
C. A. Ryan. Check No. 709, 709, was issued. 

Q. . Was that loan repaid? A. The account card shows that the loan was 
posted on 2-2-57, and on March 8, 1957, fifty dollars was repaid on that loan. 
On April Ist, five dollars was repaid on that loan, and, again, on April 1st, 
1957, $345.00 was repaid on that loan, leaving a zero balance on the loan. 

MR. PAISLEY: We offer these three documents in evidence. 

MR. AHERN: No objection. 
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THE COURT: Admitted. 

THE DEPUTY CLERK: Government's Exhibits 9, 10 and 11. 

MR. PAISLEY: Mark these, please. 

THE DEPUTY CLERK: Government's Exhibits 12, 13 and 14 for identification 

MR. PAISLEY: Mark this, please. | 

THE DEPUTY CLERK: Government's Exhibit 15 for identification. 

Q. (By Mr. Paisley) I hand you, Mr. Hutson, what has been marked Gov- 
ernment's Exhibit 12 for identification. Can you identify that, please? A. This 
is a check drawn on the Naval Air Station, Anacostia, Federal Credit Union, 
dated April 5th, 1957, Check 789, pay to the order of Steve Boggs, in the amount 
of one thousand dollars. It is signed by Elmer L. Borges, Treasurer, Harry 


L. Stoner, as Vice-President. 


30 


31 


Q. . Do you know of your own knowledge whether or not that was for a loan 
or for withdrawal of funds on deposit there? A. There is no indication on the 
check what it is for, sir. 

Q. Isee. Now, I show you what has been marked Government's Exhibit 
15 for identification. Will you tell us what that is, if it has any relation to the 


* checks you have just described? A. This is a journal voucher, and purports 


to have received one thousand dollars from Steve Boggs, on April 5th, 1957, 
Check No. 789. There is a signature which appears to be Steve Boggs. 

Q. Did you say that thatpurports to be money received from Steve Boggs? 
A. No, sir; this means that the credit union handed to Steve Boggs, and he 
signed for the one thousand dollars. This is a receipt. 

Q. Yes. Any relationship between the check and the receipt? A. Yes, 
sir; the amount of the check is one thousand dollars, Check No. 789, and this 
represents Check No. 789 as a bit of business. 

Q. And is Government Exhibit 15, the yellow sheet in your hand, is that 
the record kept by the credit union? A. This is the normal record, the account- 
ing procedures of the credit union. 

Q. I hand you Government Exhibit 13 for identification. Can you identify 

that? A. Thisisa cash receipt voucher for Book Number 582, the date 
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is 9-6-57, and it is received from Steve Boggs, one thousand dollars for use, as 
in buying shares in the credit union. 
Q. Is that the kind of a record that the credit union -- A. This is the 
regular type of form used in the course of business in this particular credit union. 
Q. When the credit union would receive one thousand dollars from depo- 


Sitors, is that the kind of record you made of it? A. Yes, sir. Yes, sir. 

Q. I show you Government's Exhibit 14 for identification. Can you tell 
the Court and jury what that document is? A. This is an individual share and 
loan ledger, for Boggs, Steve and Lucille, joint account; Book No. 582; on Feb- 


ruary 15, there is a notation, ''Four thousand dollars was paid in shares." On 
April 11, one thousand dollars was withdrawn, leaving a balance of three thou- 
sand dollars. On 9-6-57, one thousand dollars was paid in, which left a bal- 
ance of four thousand dollars. Then on 9-9-57, two thousand dollars was with- 
drawn, leaving a balance of two thousand dollars. This represents transactions 
to Book No. 582. This is 582. This is 582. 
(Indicating. ) 

MR. PAISLEY: All right sir. I offer these four documents in evidence. 

THE COURT: And they are 12, 13 -- 

MR. PAISLEY: Yes, Your Honor, 12, 13, 14 and 15. 

MR. AHERN: Okay. 

THE COURT: Admitted. 

THE DEPUTY CLERK: Government's Exhibits 12, 13, 14 and 15. 

MR. PAISLEY: I'd like to show these to the jury. 

THE COURT: Very well. 

THE DEPUTY CLERK; Government's 16 and 17 for identification. 

Q. (By Mr. Paisley) Mr. Hutson, I show you Government's Exhibits 
16 and 17 for identification. Can you tell the Court and jury what they are? 
A. These forms are used in the regular course of credit union business at the 
Naval Air Station, and also one is a cash receipt voucher made to Book 634, 
dated July 1, 1957, received from Steve Boggs, four thousand dollars in shares, 
and fifty cents entry fees; total, four thousand dollars and fifty cents. This 
is the account card on which that sum is entered in the book. It is made out 
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in the name of Boggs, Steve, Vernon or Steve, Vincent, for Book No. 634 -- 


reflects that seven application -- (Indicating records) -- July 1, 1957, paid in 


four thousand dollars for shares and fifty cents for initiation fees. 
33 Q. Would those records be taken into account by an avditor for the credit 
union in the ordinary course of business? A... Yes, sir; these would be audited 
_in the ordinary course of the business, when an audit is made, these are part 

of the accounting procedures, sir. 

MR. PAISLEY: I offer these. 

MR. AHERN: No objection. 

THE COURT: Admitted. 

THE DEPUTY CLERK: Government's Exhibits 16 and 17. 


* * * * *€ * * 


June 16, 1958 
* * * * k Kk OK OX 
DIRECT EXAMINATION - (Continued) 
BY MR. PAISLEY: 
Q. Mr. Hutson, I show you Government's Exhibit 18, for identification. 
Could you tell the Court and jury what that document is? A. Yes, sir. This 
is the charter for the N.A.S. Anacostia Credit Union. This was issued by the 
Department of Health, Education, and Welfare, and the Bureau of Federal Credit 
Unions. This is the instrument under which it operates. 
Q. . Did you See your signature as one of the original incorporators? 
A. Ido, Sir. 
42 MR. PAISLEY: I would like to offer this document, Your Honor, as formal 
proof in the case. 
THE COURT: Admitted. 
* * * kK K K eK 
Q. First, Mr. Hutson, I would like to show you what purports to be the 
Minutes of the Credit Committee, Government's Exhibit 19, for identification. 
Can you identify that? A. This book, sir, are the Minutes of the Credit Committee 
43 of the N.A.S. Anacostia Federal Credit Union. 
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Q. That is the document you were referring to in your testimony Thurs- 
day? A. Yes, sir, when I spoke of the Minutes of the Credit Committee. 
* * * * * xX 
Q. I show you Government's Exhibit 20, for identification. Would you 
tell the Court and jury what that is? A. This is a deposit book on the Anacostia 
National Bank in Washington, in an account with the N.A.S. Anacostia Federal 
Credit Union. Deposits start on April 8, 1955 and continue to January 3, 1958. 
| Q. Whose duty was it to receive money from borrowers and depositors 
and make the deposits into this bank? A. It was the duty of the Treasurer. 
Q. And that was Mr. Borges, the defendant in this case? A. Mr. Elmer 
L. Borges, the defendant in this case. 
* * * * * * K X 
Q. I show you Government's Exhibit 21. Would you tell the Court and 
Jury what thatis? A. This, sir, is the list or the collection of check stubs. 
This was the check book. The checks have been removed. The stubs remain. 
For checks drawn on N.A.S. Anacostia Federal Credit Union and with the Ana- 
costia National Bank of Washington. 
Q. Whose duty was it to draw those checks and fill out the stubs? A. 


That was the duty of the Treasurer of the N.A.S. Anacostia Federal Credit Union. 
* * * * * k KX 


@ 


{+ 


Q. I show you what has been marked Government's Exhibit 22, for iden- 
tification. Would you tell the Court and jury what that document is? A. This, 


sir, is the Journal and Cash Record. It is an account used in the course of 
business of the N. A.S. Anacostia Federal Credit Union. It begins in April 1955 
and carries into January 1958. 

Q. And whose duty was it to keep that book? A. It was the duty of the 
Treasurer, sir, to keep this book, to maintain it. 

Q. Now, do you know of your own knowledge whether Mr. Borges kept 
that book up during the time? A. Mr. Borges kept this book up from November 


1956, until early this year. 
* x 
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Q. I show you Government's Exhibit 23, for identification. Would you 
tell the Court and Jury what that one is? A. This, sir, is the general ledger. 

It is used in the course of business of the N.A.S. Anacostia Federal Credit Union. 
It was maintained by the Treasurer. The first entry is in May of 1955. The 
last entry is December 31, 1957. 

Q. How often would the Board of Directors meet? A. The Board of 
Directors was requirec to meet monthly. They did not, however, meet every 
month. They endeavored to do so. 

Q. Well, did you meet fairly regularly? A. I wouldn't say regularly, 
no, sir. 

Q. Well, what supervision did you, as President, exercise over Mr. 
Borges' activities? A. Mr. Borges was the general manager; he was the treas- 
urer, the general manager of the office; and he was the treasurer of the Federal 
Credit Union and would render to the Board of Directors and to myself monthly 
financial statements, which was usually read at the meetings, and was studied 
in order to determine what the operating policy would be, and to determine just 


how the business was operating. 
Q. Well, when the Board didn't meet, did you look over these? A. I looked 
over the financial statement regardless, whether the Board met or not. 


Q. Would it show the amount of cash in the bank and the amount of cash 
on hand? A. Yes, sir. 
* * * * k kK * * 
CROSS EXAMINATION 
BY MR. FITZGERALD: 
Q. Now, Mr. Hutson, how many years have you been at the Anacostia 
Naval Air Station? A. I have been there, roughly, 27. 
Q. Twenty-seven years? A. Yes, sir. 
Q. And what is your position there? A. I am the Industrial Relations 
Officer. 
Q. In other words, you are not a Naval Officer; you are a civilian? A. 
I am a Civil Service employee, sir. 
Q. Civil Service employee. And what are the duties of your position? 
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A. Iam the civilian Personnel Director. 

Q. What does that mean? A. It means that I appoint and administer to 
the Civil Service needs of the employees at the Air Station, and conduct sev- 
eral programs, usually associated with the personnel Director's job, such as 
employee relations, safety, training, position classification, and employee 


relations. 


Q. And how many people come under your direct supervision? A. Two. 


Q. And what do they do? A.. They work in my office. 

Q. And how many Civil Service employees are there at the Naval Air 
Station? A. At the Naval Air Station, there are approximately 221. 

Q. And do you have anything to do with those 221 people? A. Yes, sir. 
I conduct the programs for them. 

Q. Are you supervising their activities? A. I am supervising their re- 
lations. 

Q.. Their relations? A. Yes, sir. 

Q. What kind of relations? A. Employee relations, employee services, 
appointing processes, safety training. 

x* * * XK *€* KF K 

Q. Is that on the whole Air Station, both in the Reserve side and Photo- 
graphic Center? A. I had reference to the parent station, itself, Naval Air 
Station Anacostia. 

Q. Now, the Naval Air Station at Anacostia is made up of what? A. It 
is the parent station and maintenance, the station itself, the flying field, and 
all the buildings thereon. There are two other Commands located on the Air 
Station who are termed tenant Commands. One is the Naval Photographic Cen- 
ter; the other is the Naval Air Reserve Training Unit. 

Q. And where is that located? Give us a geographical history. A. It 
is located on an extension of South Capitol Street on the banks of the Anacostia 
River. 

Q. And there is an airport over there; is there not? A. Yes, sir. 

Q. And does the public have access to this facility you have just des- 
cribed? A. On occasion, yes, sir. 
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Q. What do you mean, on occasion? A. On open days and on other days 
, When they open the gate for the public. : 
. 50 Q. And what happens on the other days, other than those days that you 
° have described? A. Any person wishing to do business must stop at the gate, 
be identified, and be issued the proper pass. 

Q. They can't gain entry without being identified and issued the proper 
pass? A. That is the intent, yes, sir. 

Q. In other words, if the Judge and members of the jury wanted to go 
over there, they would have to get passes before they could get through the gate 
and go and see you, for instance, or Borges, or anybody else in the Air Station? 
“ , A. They would have to have some type of identification, sir. 

Q. Isee. Is the admission of anyone ever refused access to that field? 
Do you have any security there? A. They have security there. I am not a- 


e¢4 


~ ware of specific cases of being refused. 
\< Q. Is anyone at the gate there? A. Yes, sir. 
+ Q. Who do you have at the gate? A. We have enlisted men guards at 
the moment. 

Q. They wear guns, and things like that? A. They are not wearing 
guns at the moment. 

Q. Isee. But they stop people and investigate them and let in a few 
and keep out others, is that right? A. That is correct. 


= o1 Q. Limited access to that facility? A. Yes, sir. 

¢ Q. . Where is your office in there? A. My office is in Building 72, which 
is the Administrative Building. 

° -Q. . Where is that located? A. That is located near the seawall of the 

E Anacostia River. Geographically, it would be in Southwest. 

: Q. And what is in your office? A. In my particular office, there are 

; three desks, a file cabinet, library table, and other miscellaneous regular 

ike office equipment. 

“ Q. And then two people directly under you? A. Yes, sir. 

7 Q. Isee. Now, your job is generally one of a supervisory and 
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administrative nature, taking charge of the activities of over 200 civilians; is 
that about it? A. Just about it, sir. 
Q. Isee. Now, do you have anything to do with the enlisted men at the 
Air Station? A. I provide notary service for the enlisted personnel. 


Q. Do you have any supervisory control over them? A. When they are 
assigned to my office, they are under my supervision. 

Q. . Do you have any officers under you? A. Officers? 

Q. Naval Officers, Marines, or anybody else? A. No, sir. 

Q. Do you know the difference between an officer and an enlisted man? 


-A. Yes, sir. 


Q. What is the difference? A. There aretwo structures. There is 
the officer, commissioned officer's structure; and then there is the enlisted 
branch. The enlisted personnel are non-rated. Then rated. And finally, in 
some instances, become Chief Petty Officers. And the officers start at En- 
sign, and go up through the Lieutenant Junior grade, Lieutenant, Lieutenant 
Commander, Commander, Captain, Admiral. 

Q. Isee. So you have an Admiral over there, and you have Ensigns, 
and anything in between; is that it? A. We do not actually have an Admiral. 
We have all ranks up to and including Captain. 


Q. And who is in charge of that Naval Air Station? A. The Commanding 


Officer is in charge of the Naval Air Station. His nameis J. W. Byng. 

Q. And how long has he been there? 

MR. PAISLEY: Now, Your Honor, I think that is irrelevant and imma- 
terial. How long the Admiral has been there. 

MR. FITZGERALD: Of course, we can call the Admiral here and find 
that out from him; but I thought we might save time. 

MR. PAISLEY: I don't see the materiality. 

MR. FITZGERALD: He is his Commanding Officer. 

THE COURT: Will you address your remarks, please, to the Court? 

MR. FITZGERALD: Iam sorry, Your Honor. Pardon me for that 
error. We axe dealing here with a defendant, if Your Honor pleases, who 
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is an enlisted man. He is not an officer. And it is my contention that he is 


> under the direct command of a gentleman who has just been identified as a 

. Captain, I think it was Byng. And I think during the course of this hearing we 
might have to have some more information about the structure here and the 

7 command; and I don't think we want to call this person that has been identified. 


- We might be able to save time by getting it out of him. 
THE COURT: Read the pending question, please. 


(Whereupon, the pending question was 
read by the reporter. ) 


| 54 THE COURT:. The objection is sustained to the question. 
‘ BY MR... FIT ZGERALD: 
Q.. You said there were only 18 officers at this entire Air Station? A. 

+ A. Approximately 18 officers in the Naval Air Station which, in the way I am 
giving it to you, excludes Naval Photographic Center and Naval Air Reserve 
Training Unit. 

Q. . Without making any exclusion, just taking in the Air Facility, itself, 
approximately how many officers, would you say there were, from time to time? 





A. This is purely a guess, sir. 
> Q. . Well, five hundred, a thousand? 


» THE COURT: I don't want you to guess. If you don't know, you may 
in say you don't know. 
r. THE WITNESS: I don't know. 

: BY MR. FITZGERALD: 


Q. Would you say there would be over a hundred officers there at any 


” one time? A. Perhaps. 

be Q. Perhaps? Now, with regard to the enlisted men, of which Borges 
+ _ is one of them, how many enlisted men would you say were at the entire Sta- 
- tion? A. Iam not sure but what that is a matter of security, sir. 

. 55 THE COURT: I don't think we need to go into how many enlisted men 


are there for the purposes of this case, Mr. Fitzgerald. 
MR. FITZGERALD: All right. 








34 


BY MR. FITZGERALD: 

Q. . Well, he is an enlisted man? A. Yes, sir. 

Q. And what is the difference between an enlisted man and an officer, 
if you know? 

MR. PAISLEY: I object, on the grounds of repetition. 

THE COURT: The objection is sustained to the question. 

BY MR. FITZGERALD: 

Q. What kind of an enlisted man is he, if you know? A. Elmer L. Bor- 
ges is a Chief Petty Officer. _ 4 

Q. And what is his position at the Station, or his rating? A. He is the 
Chief Petty Officer; I believe he is an Aviation Chief Machinist's Mate, if you 
know? A. The normal duties are to supervise other enlisted personnel in the 

56 maintenance and operation of aircraft. 

Q. Maintenance and operation of aircraft? A. Yes, sir. 

Q. What do you mean by that? A. The mechanics who are enlisted work 
on the aircraft, maintain them in operating condition. ° 

Q. And they take care of the planes? A. Yes, sir. 

Q. How many planes do you have over there? 

MR. PAISLEY: I object to that as irrelevant. 

THE COURT: The objection is sustained. 

BY MR. FITZGERALD: 

Q. Now, when you say he is a Chief Petty Officer, you mean he is in 
the enlisted rank structure there? A. Yes, sir; he is in the enlisted branch. 

Q. Now, what other buildings do you have over there besides the Admin- 
istrative Building that you are in? 

MR. PAISLEY: I object to that. I don't see the materiality. 

THE COURT: The objection is sustained. 

MR. FITZGERALD: All right. 

BY MR. FITZGERALD: 

Q. Where is this Credit Union located? Is it in your building? A. The 

57 Credit Union office is located in Building 72. 
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Q. Arethere 72 buildings there? A. It is Building No. 72. 

Q. Where is it located? A. That is located on the bank of the Anacos- 
tia River, near the seawall; and is in the Southeast portion of town. 

Q. Is that in the Officers’ Club, where they drink and dine? A. The 
Building 72 does not contain an Officers" Club. 

Q. Oh, I see. That is somewhere else. What is in 72 besides the Credit 
Union, if anything? 

MR. PAISLEY: Just a moment. I don't see the materiality of that. 

THE COURT: Will counsel come to the bench? 


(Whereupon, counsel approached the 
bench and the following proceedings were 
held out of the hearing of the jury:) 


THE COURT: Mr. Fitzgerald, I don't see why you are asking all of these 
questions. 

MR. FITZGERALD: The Credit Union is what we are interested in here, 
Your Honor. The charge of a fifteen-count indictment alleging the records of 
the Union -- 

58 THE COURT: You are trying to go over the whole structure at Bolling 

Air Field Base. 

MR.. FITZGERALD: Not Bolling, Anacostia. 

THE COURT: I mean, Anacostia. Go back to this question. Read the 
question. 


(Whereupon, the pending question was 
read by the reporter. ) 


THE COURT: Are you claiming that somebody else went in there and 
got the money? 

MR. FITZGERALD: Yes, certainly. 

THE COURT: All right; he may answer the question. 

MR. FITZGERALD: A robbery over there; a safe was blown. 


(Whereupon, counsel resumed their pla- 
ces at the trial table, and the following 
proceedings were held in open Court:) 


THE COURT: You may answer the question. What else is in this Build- 
ing 72? 
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THE WITNESS: Building 72 at the Air Station, Anacostia, there are lo- 
cated the Commanding Officer's office, the Executive Officer's office, the Ad- 
ministrative Department offices, the Officer of the Day, the Galley, the Galley 
office, the Navy Exchange, the Disbursing Officer's office, and the Chaplain's 
office, the Medical Officer's office, Education Officer's office, several other 
Similar offices on the first floor. The second and third floors are given over 

to barracks. 

THE COURT: Now, would you tell us precisely what area this Credit 
Union occupied? Was it a room, two rooms, a floor, or just what? 

THE WITNESS: Your Honor, the Credit Union office is located on one 
wing and is a single office. 

THE COURT: And what floor is it on? 

THE WITNESS: On the first floor. 

THE COURT: And does it consist of one room or more? 

THE WITNESS: One room. 

THE COURT: All right, go ahead, Mr. Fitzgerald. 

BY MR. FITZGERALD: 

Q. Now, all these are in Building 72? A. Yes, sir. 


Q. And practically everyone in the field has access to this building? 


A. Yes, sir. 

Q. And when you mentioned barracks, what did you mean by that? What 
are barracks? A. The enlisted barracks are located on the second and third 
floors. 

60 Q. Do you have access to that building? A. Yes, sir. 

Q. You have been inthere? A. Yes, sir. 

THE COURT: Is that Building 72 still? 

THE WITNESS: Yes, Iam referring to Building 72. 

THE COURT: All right. 

BY MR. FITZGERALD: 

Q. And that is all confined in this enclosure that you described before 
that has been called the Air Station, has the guards out front to prevent 
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- nected with the Union; was it? 
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unidentified people from going in? A. Yes, sir. 
Q. Now, what is in the Credit Union? A. The Credit Union has a desk, 
a counter, a safe, several chairs, and file cabinet. 
Q. Can you describe the dimensions of the room, or anything like that? 
Give us a picture. A. Approximately 8 feet by, perhaps, 12, 13, perhaps 14 





feet long. . 

Q. And is that the entire area utilized by this Credit Union? A. Yes, sir. 

Q. And what kind of a safe is in there, if you know? A. I don't know 
what type of safe is in there at the moment, sir. 

Q. . Well, did you have anything to do with acquiring the safe? A. I 
acquired the safe, sir, that was used by the Credit Union. 

Q. Oh, you did? A. Yes, sir. 

Q. Where did you acquire it from? A.. I acquired it from the General 
Services Administration. . 

Q. And how long ago and when was that? A. I couldn't give you the 
exact date, sir. It has been, perhaps, two years ago. 

Q. And did you know the combination of that safe? A. I did knowthe 
combination at one time. 

MR. PAISLEY: Just a moment. Your Honor -- Well, let him answer. 

BY MR. FITZGERALD: 

Q. You say you did? A. I did know the combination at one time. 

THE COURT: When was this safe, that you are now referring to, used 
by the Credit Union? 

THE WITNESS: Your Honor, the best of my memory, it was used from 

about the middle of 1956 until January 1958. 

THE COURT: It was used all during the time that Mr. Borges was con- 


THE WITNESS: Yes, ma'am. 

THE COURT: All right, go ahead, Mr. Fitzgerald. 

BY MR. FITZGERALD: 

Q. Now, how come you happened to acquire the safe? A. The safe was 
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needed to keep the money and accounts in. 

Q. Isee. And these books that you have identified here, in the last two 
days, were they all kept in this Credit Union office? A. Yes, sir. 

Q. And who had access to these books, if anybody? A. Well, some of 
these books were maintained in the safe, and nobody but the treasurer had ac- 
cess to the safe. 

Q. Or someone else who knew the combindation? A. Yes, sir. 

Do you know who set the combination to that safe? A. I did, sir. 
You did? A. Yes, sir. 
You did? A. Yes, sir. 

. Are you a safe man? A. No, sir. 

Q. You set the combination. And whatkindofa safe was it? Will you 
describe it tous? A. It was a three-number combination safe, approximately 
four feet high, perhaps 30 inches deep and wide. 

Q. And how do you gain access to that particular safe? 

MR. PAISLEY: Just a moment. Your Honor, unless counsel can show 


that there is some materiality about this safe, I am going to object to the question. 
THE COURT: What is the purpose of asking him anything about this safe? 
MR. FITZGERALD: We have just had testimony that these books that 

have been introduced into evidence were kept by Mr. Borges and kept in this 


safe. We now find out that here is a man who set the combination of the safe 
where the books have been kept. 

MR. PAISLEY: . There is no charge against Mr. Borges about any safe, 
or safe robbery, or anything like that, Your Honor. He is charged specifically 
with certain specific misapplications. I don't like to -- 

THE COURT: In this indictment, it says that he embezzled, abstracted, 
purloined and wilfully misapplied. Now, I take it from this language -- of 
course, this is stated, I suppoSe, in all the ways the statute enumerates. 

MR. PAISLEY: That is right. The proof of either one, as I understand 
it, would be sufficient. | 

THE COURT: Well now, if you are trying to prove that he embezzled 
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- some money that was in the safe -- 

MR. PAISLEY: Well, no. The proof is as to the first three items, Your 
Honor. That was the check. That was already in. That evidence. There is 
no charge that this defendant robbed the safe or anything like that. That is not 
the charge. 

MR. AHERN: Your Honor, might we come to the bench? I think this 

colloquy should not be in the presence of the jury. 
| THE COURT: Yes. 


(Whereupon, counsel approached the bench 
and the following proceedings were held 
out of the hearing of the jury: ) 


THE COURT: It seems to me that an awful lot of time is being wasted 
in the questions about trying to find out what the whole layout of the personnel 
is over there and what each man does, and so forth, and how long each man 
has been there, and all this. Now, what is this business about the safe? 

MR. AHERN: Just answering your question directly, and to amplify what 

Mr. Fitzgerald has said, as Your Honor said, the indictment charges 
embezzlement. It does contain all the -- 

THE COURT: I would like to find out something from him, first, and 
then I will give you full opportunity. 

MR. AHERN: All right. 

THE COURT:. They are claiming there was a robbery of some kind. Now, 
what has that got to do with this? 

MR. PAISLEY: That is exactly right. 

THE COURT: I don't know anything about this case. I have read nothing 
about it. 

MR. PAISLEY: Let me make this statement to the Court. On or in Jan- 
uary of this year, there was a safe robbery reported down there and quite an 
extensive investigation was made. A shortage of approximately eight to ten 
thousand dollars was developed. 

THE COURT: Was what? 

MR. PAISLEY: Was developed by the investigation. 
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THE COURT: You mean it was taken? 

MR. PAISLEY: . Yes, ma'am; it was missing. That much money was 
missing. The defendant made a statement to the FBI, first, that there were -- 
so many checks had been in the safe, and so much cash. Later, he came back 
and said there was a much greater amount of cash, approximately $8, 000 in 

66 cash, which had been in the safe when he locked it up the night before. 
However, the Grand Jury didn't accuse him of robbing the safe or stealing $8, 000. 

THE COURT: You are not accusing him of stealing any money out of the ay 
safe? : 

MR. PAISLEY: No, no. 

THE COURT: It is all a matter of bookkeeping? 

MR. PAISLEY: Yes, ma'am. The first nine counts relate to those $400 

checks. You remember there were three of them which the Government con- 
tends were placed in his personal bank account; and we intend to prove that. 
The next three counts relate to a thousand-dollar check which this defendant 
drew on the account of one depositor there, a man named Boggs. Those facts 
are very simple. He just took the thousand dollars out of the man's account. 
He will testify to that. It was without any authority. That has nothing to do 
with a safe, you see. 

THE COURT: You are not claiming that he took anything out of this safe? 

MR. PAISLEY: Oh, no, no; we couldn't prove that. We don't attempt 


to prove it. I might finish up. The last three counts relate to a deposit. The 


witness will say he brought in $4, 000 on May 23, 1957; and the proof is, he 
didn't get credit for that until July 1. The contention is, between that period -- 
that is all there is to it. 

THE COURT: Now, Mr. Ahern. 

MR. AHERN: All right. Now, with reference to the MacDonald, Desi- 
mone and Ryan matters that he refers to, the $400 items, without specifying 
in detail what the defense is going to be, it is our contention that, even assum- 
ing these natters were unauthorized loans, that the defendant paid these mon- 
eys back. 
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MR. PAISLEY: That is no defense, if I may interrupt. 

THE COURT: If you go out and embezzle something, the fact that you 
pay it back doesn't make any difference. 

MR. AHERN: Your Honor, if you will hear me fully. Number one, the 
check was countersigned by Borges and by Stoner who had authority to issue 
checks... We say that there was consent by an officer of the company. 

THE COURT: What has that got to do with all of this business of him 
asking about the safe? 

MR. AHERN: If the moneys were paid back, as Mr. Borges says, on 
his account, these moneys were put in the safe and the safe was then later 
robbed, there is certainly going to be an issue before this jury as to whether 
the Federal Credit Union lost $400 and $400 and $400 as a result of any action 


by Mr. Borges if, in fact, that money was a loan and he paid it back and 
it was in the box. 
_ THE COURT: . That is ridiculous, absolutely ridiculous. If you go out 


and steal something from somebody, the fact that you go and put it somewhere 
else wouldn't clear you of that. 

MR. AHERN: If you steal it. If you steal it. But these three checks 
which are in the amount of $400 are signed by Mr. Stoner. 

THE COURT: Didn't I understand ycu to say that he took this money and 
put it in his account? 

MR. PAISLEY: Personal bank account. 

THE COURT: That is what they are charging. 

MR. PAISLEY: Your Honor didn't see these ledger cards, but they were 
paid back in about four months. That wouldn't be any defense. If a bookkeeper 
could do that, we might as well write off all the embezzlement statutes in the 
country. . What he did, if he did anything, was when he took those checks in his 
personal bank account. 

MR. AHERN: Of course, the whole issue, Your Honor, is whether the 
issuance of the $400 checks, assuming they can show the S. V. MacDonald 
check went into Borges' account, whether that was the embezzlement of the 
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$400 from the Federal Credit Union. If the check was signed by a duly-auth- 
69 orized officer of the company -- 

THE COURT: They are not complaining about the check being issued. 
If I understand it, they are complaining about where the money went. Isn't 
that right? 

MR. PAISLEY: That is right. 

THE COURT: Read the pending question, will you? 


(Whereupon, the pending question was 
_read by the reporter. ) 


THE COURT: IfI understand your position, you are not complaining 
that he took anything out of the safe? 

MR. PAISLEY: No, Your Honor. This alleged safe robbery took place 
in January of this year. 

THE COURT: You are trying to show not that he didn't take something 

from the safe, but you are trying to show he put something in. 

MR. AHERN: Iam familiar, Your Honor, with the fact that payment 
back is no defense to embezzlement. But embezzlement requires a specific 
intent. Now, when these checks were issued to Mr. Borges, loan cards were 


made up and moneys were paid back and signed by a duly-authorized officer 


of the company. 

THE COURT: What was signed? 

MR. AHERN: The check to S. V. MacDonald. 

THE COURT: They aren't concerned with the check. They are con- 
cerned with the money. 

MR. AHERN: That is what my point is. They allege that the issuance 
of this check drawn on the National Anacostia Bank in the amount of $400 con- 
stituted a misapplication or embezzlement from their fund. We say it was 
authorized by an officer of the company and the loan was paid back and the 
money was put in the safe. 

THE COURT: If he took this money, the fact that he paid it back wouldn't 
wipe the thing out. 
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MR. AHERN: No, but it would bear on the whole issue of his intent in 
the original transaction. It wouldn't constitute a defense if the original taking 
was a felonious taking. But the jury would have the right, Your Honor, if I 
may put it this way, on these three transactions, to have the full picture be- 
fore them. . We intend to show by the loan cards and the payment back, and 
they would certainly have a right -- 

MR. PAISLEY: We have already shown that, Your Honor. The paying 
back, by the ledger sheets. 

MR. AHERN: Just allow me to finish, please. 

_ THE COURT: If somebody takes something and they appropriate it to 
their own use, why, I don't think the fact that you turn around and give it 
back means that you are not guilty of taking it in the first place. 

MR. AHERN: No, but if there is an issue as to whether it is a loan, 
there would be -- 

THE COURT: Whether it was a loan? 

MR. AHERN: Yes. 

THE COURT: He wasn't applying for a loan. 

MR. AHERN: The fact that there might be irregular bookkeeping -- 

THE COURT: Mr. Ahern, it looks to me like you are trying to confuse 
this jury. 

MR. FITZGERALD: Well, of course, I was asking the question; and 
I understand here we are being charged with false entries; and we find out 
that the entries were made in books and that the books were kept in the safe. 
There is no evidence so far that Borges even made these entries. 

THE COURT: They have just started. 

MR. FITZGERALD: I know, but Iam cross examining. 

THE COURT: Allright. You cross examine, but we are not going to 
go outside of the issues here. 

MR. PAISLEY: I would like to make this point while we are up here, 
Judge, if counsel will indulge me. The last alleged embezzlement or mis- 


application and false entry is a transaction of $4, 000 in May 1957. 
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THE COURT: When was this robbery? 
MR.. PAISLEY: This robbery was in January '58. Has no more to do 
72 with the issues in this case than the man in the moon. I have tried to 


keep it out and I will try to keep it out. 
MR. AHERN: It may not have anything to do with the Boggs counts; 
but I think it has a bearing on the MacDonald, Ryan and Desimone matters. 
MR. PAISLEY: . They happened a year before. 
. THE COURT: Let's goon. What time do you have to be in the Court 
of Appeals? 
MR. AHERN: If Your Honor will recess at five after eleven. 
_THE COURT: All right. 


(Whereupon, counsel resumed their 
places at the trial table, and the following 
proceedings were held in open Court:) 


MR.. FITZGERALD: Read the question, please. 


(Whereupon, the pending question was 
read by the reporter. ) 


MR. PAISLEY: Objection, Your Honor, on the grounds that it is utterly 

immaterial to the issues in this case. 
_THE COURT: The objection is sustained. Put your next question. 
BY MR.. FITZGERALD: 
Q. Now, when did you become connected with this Credit Union? A. 
73 I was a charter member, sir, in December 1954, and assisted in es- 

tablishing the Credit Union. 

Q. All right, sir. And what was your job at that time that you became 
a charter member? A. I was a charter member until it was established. 

Q. Now, this Credit Union, what is it made up of, generally? How 
many people have the use of it? A. Have the use of the Credit Union? 

Q. Yes. A.. The membership, sir, is comprised of persons employed 
at or assigned to the United States Naval Air Station, Anacostia, D. C. 

Q. In other words, it is limited to those people whom you have des- 
cribed as being there, officers, enlisted men, and people like yourself; is 
that right? A. Yes, sir, and their families, too, sir. 
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Q. And the 200 civilians? A. Officers, enlisted, and civilians. 

Q. Any outsiders allowed to hold membership in there? 

THE COURT: Didn't you testify their families could come in, but out- 
side of that it wasn't open to others? 

THE WITNESS: Their families and employees of the Credit Union, yes, 
ma'am. 

* * * * *k KK KX X 
74 Q. And how many members did you have at any one time in the Union, 
. Credit Union? A. Between three and four hundred. 
Q. _How were the officers selected? 
* * * * *&* * kK 
A. The officers were selected at the annual meeting. The president, the 
vice-president, the treasurer, the clerk. 

Q. You described all those before, did you? All the officers? Pardon 
me? A. No, sir. 

Q. Then go ahead and describethem. A. The officers I just men- 
tioned are members of the Board of Directors of which there are usually 
seven in number. In addition, we have a Board of Supervisors. 

* * %* * * * KX * 
75 MR. FITZGERALD: Pardon me. May I goa little back? Could we 
find out when Borges did become an officer first? 

BY MR.. FITZGERALD: 

Q. What was the date that he became an officer? A. He became 
treasurer on November 2. 

THE COURT: November 2, what year? 

THE WITNESS: 1956. 

* * * * * k kK x 
76 Q. 1956. So there were others who preceded him in his capacity? 


A.. Yes, sir. 
* * * * * K KK * 


Q. Borges, then, wasn't the sole person who kept the books that you 
have put in evidence; is that right? A. Borges was the sole person to keep 
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the books after November 2, 1956. 
Q. As far as you know? A. Yes, sir. 


* * * *€* * € XK * 


82 HARRY L. STONER 
*x* * * * *£ *&* & 
DIRECT EXAMINATION 
BY MR. PAISLEY: 
Q. Will you state your name, please? A. Harry Leroy Stoner. 
Q. Where do you live, Mr. Stoner? A. 3800 Sheppard Street, Brent- 

83 wood, Maryland. 

Q. And what is your occupation? A. Iam an inspector. 

Q. . Employed where? A. Employed in the Naval Air Station, Ana- 
costia, D. C. 

Q. How long have you been employed there? A. Twenty-one years. 

* * * k * * K * 

Q. Have you ever had anything to do with the Credit Union there on 
that Station? A. Yes, sir. : 

Q. . What connection have you had with the Credit Union? A. . Vice- 
president and on the Board of Directors. 

Q. . When were you made vice-president? A. When the charter was 
opened on the Naval Air Station. I don't know what year that was. 

Q. How long did you serve? A. Iam still serving. 

Q. .Do you know Mr. Hutson? A. Yes, sir. 

Q. .Did you occasionally sign checks issued to borrowers or depositors 
who came to get some of their money out? A. I did. 

84 Q. I show you, Mr. Stoner, Government's Exhibits 1, 6 and 9, and 
ask you to examine them, please. Do you see your signature on either one 
of those? A. Yes, sir, I do. 

Q. Is it your signature on all of them? A. Onall of them, yes, sir. 
Q. Now, do you recall the circumstances under which you signed those 
three checks? A. No, sir, I do not. 


444 2. 


85 
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Q. Do you know the payees of the checks? A. No, sir. 
Q. Upon what did you rely in placing your signature on those checks? 
MR. AHERN: I object to that, Your Honor. That would go into the 
mental processes of the witness. 
. THE COURT:. The objection is overruled. 
BY MR. PAISLEY: 
Q. You mayanswer. A. . What was the question, please? 


Q. Upon what did you rely when you signed, put your name on the 


checks? A. Well,.I am vice-president and I was supposed to do it. I was 
the only one present. 

Q. Let me ask you this: . Was it customary for you to go to the Credit 
Union office to sign loan checks? A. Yes, sir, at that time it was; yes, sir. 

Q. And do you have any recollection of having done so specifically in 
these three instances? A. No, sir, I do not. 

Q. Were there any occasions when you would sign a loan check any- 
where else than in the office? A. No, sir. 

Q. . Well, was it customary for you to demand the loan application and 
the note and to look at the Credit Committee minutes? A. No, sir, it was 
not my duty to do that. I didn't do that. 

Q. Well, just what would you do? What would cause you to signa 
check of that kind? A. Well, when the check was made out, that is, when 
the check was written, I was handed the check to sign by Mr. Borges. 

Q. Did he hand you these three checks to sign? A. I imagine he did. 
Iam not -- 

MR. AHERN: I object to what he imagines, Your Honor. 

THE COURT: The objection is sustained as to what the witness imagines. 

BY MR. PAISLEY: 

Q. You can't imagine anything about it. I want to know what you recol- 
lect about signing those three checks. You say you have no recollection? 

A. I have no recollection. 
Q. - Well, what was your custom at that time? 
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MR. AHERN: I object to that, too, Your Honor. I think what was 
done in this case is what is important. 

MR. PAISLEY: I think he can state what his custom was at that time. 

THE COURT: He may state what the custom was. 

BY MR. PAISLEY: 

Q. Just what was your custom? You were the vice-president; you 
were signing a $400-check. What evidence did you have that it was a legiti- 
mate transaction? A. I did not have any evidence. I was handed the check 
to sign. 

Q. And you signed those three? A. Yes, sir. 

Q. Have you since met either of the payees? A. No, sir. 


Q. Have you made any effort -- 

THE COURT: At the time you signed these checks, was there any other 
signature on them? Was your name the first name signed to it? 

THE WITNESS: There was other signature on before I did, Your Honor. 


THE COURT: Other signatures before you signed? 

THE WITNESS: Yes. 

BY MR. PAISLEY: 

Q. Who presented those three checks to you? A. Mr. Borges. 

Q. Was his signature on the three checks? A. Yes, sir. 

Q. When he presented them to you? A. Yes, sir. 

Q. If you don't recall the transaction, naturally, you wouldn't remem- 
ber anything he might have said. 

MR. AHERN: I object. It is his witness, Your Honor. 

THE WITNESS: No, sir. 

MR. AHERN: I don't think he should lead the witness. 

THE COURT: I don't see how he can lead him by asking him what he 
remembers. The objection is overruled. 

BY MR. PAISLEY: 

Q. Do you remember whether he said anything to you in these three 

instances? A. No, sir, I -- 
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Q. . When he handed you the checks? A. No, sir, I do not. 

Q. . Have you made any effort to find a note from: either one of the 
payees of those checks? A. No, sir. 

Q. .I mean since this investigation started? A. No, sir. 

Q. You have made no effort? A. No effort. 

Q. Have you seen any notes signed by either one of those payees? 
A. No, sir. 

Q. Have you seen any loan application signed by either one of these 
payees? A. No, sir. 

Q.. Did you make a search of the Loan Committee, Credit Committee 
minute book? A. No, sir. 

Q. ._Do you maintain a checking account anywhere? A. Ido not have 


a checking account. 
Q. Have you had any in the last two or three years? A. No, sir. 
89 Q. .Do you have a checking account in a bank in Riverdale, Maryland? 


A. No, sir. 
Q. After you signed the checks, what did you do withthem? A. I 
handed them back to Mr. Borges. 
Q. Do you know what he did with them? A. Iam not too sure. 
THE COURT: Well now, we only want to know what you know. 
THE WITNESS: He handed the checks to the person that it was written to. 
BY MR. PAISLEY: 
Q. Now, how do you know that, Mr. Stoner? A. I was there. 
Q. . Where were you? A. Inthe office, Credit Union office. 
Q. And you say you remember that Mr.. Borges handed these three 
checks. -- A. I will retract that. No, I do not remember. 
Q. . What made you make that statement? I am going to go back and 
ask you -- 
MR. AHERN: I think there is one question pending. 
THE COURT: I thought he had answered it; but if (sic) hasn't, he may 
finish. 
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90 BY MR. PAISLEY: 

Q. Did you have something else you wanted to say? A. No, sir, not 
right now. 

Q. Now, I want to ask you again, after these three checks were signed, <« 
do you know what Mr. Borges did with those checks? A. No, Idonot. I 
do not. 

Q. You just made the statement that you saw him give them to the 
payee. A. I was thinking of other checks, not these particular checks. 

Q. What checks were you thinking of? A. Oh, in the regular routine 
of business, at different times, during office hours. 

Q. DoI understand you to mean this: That on occasions borrowers 
would be there waiting for the checks? A. Yes, sir. 

Q. Do you have any present recollection at all as to what Borges did 
with these three checks? A. No, sir, I do not. 

Q. . Did he ever tell you what he did withthem? A. No, sir. 

Q. Did you, yourself, receive any part of the proceeds of those three 
checks? A. No, sir. 

91 Q.. Did he say anything to you on the occasion when he handed you 
these three checks that you recall at all? A. No, sir. 

Q. So far as you knew, were they legitimate loan transactions? A. 
As far as I knew, yes, sir. 

Q. Do you know Mr. Elmer Boggs? A. Yes, sir. 

Q. Whois he? A. He is the Chief. 

Q. Down there at the Naval Air Station? A. Naval Air Station. 

MR. PAISLEY: Pardon me just 2 moment. 

BY MR. PAISLEY: 

Q. Mr. Stoner, I hand you Government's Exhibit 12, being a check 
for a thousand dollars, dated April 5, 1957, payable to Steve Boggs, pur- 
porting to bear your signature. Did you sign that check? A. Yes, sir, I 
signed that check. 

Q. _ That is the same type of check as those other three; is it not? 
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As far as the printing is concerned? A. Yes, sir. 

Q. .Does it appear to you to be the sametype? A. Yes, sir. 

Q. .Do you recall that transaction? A. No, sir, I do not. 

Q. . Do you know whether that thousand dollars was for a loan or was 
it a withdrawal of a deposit? A. Ido not know. 

Q. . Was the other signature on there when it was presented to you? 
A. Yes. 

Q. . Whose signature is on there, if you know? A. Mr. Borges’. 


Q. And he is the same one who signed all of the other three checks? 
A. Yes, sir. 


Q. . Do you have difficulty with your eyes, Mr. Stoner? A. Ido, yes, 


Q. Did you have anything to do with keeping the books at the Credit 
Union? A. No, sir, I do not. 
Q. . Did you have any routine duties whatsoever in so far as the running 
of the Credit Union? A. I did have some routine duties. 
Q. What were they? A. .I would receive payments on loans, and 
enter it in the pass book, and also make out a receipt for office records. 
93 Q. Now, what did you call that receipt, cash receipt journal, or some- 
thing like that; do you know? A. Well, it was cash. 
Q. I show you what has been marked Government's Exhibit No. 5, 
being a cash received voucher, showing a payment ona loan. A. Yes. 
Is that the form you would fill out? A. Yes, sir. 
When a borrower would come and make a payment? A. Yes, sir. 
And what would you do with those slips after you had made them 
Keep them in the office to retain them in the office. 
As a record of the Credit Union? A. Yes, sir. 
Over what period of time did you perform that type of duty? A. 
That is hard for meto say. I don't know exactly the time on that. 
Q. Are you now doing that type of work? A. No, sir, Iam not doing 
that now. .I was taken off of that. 
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Q. . Tell the Court and jury approximately when you quit doing that 
type of work. A. Approximately November of last year, as near as I can 
remember. 

Q. Did you do that type of work after Mr. Borges became treasurer ? “ 
A. Yes, sir. 

Q. For how long after he became treasurer did you do that type of 
work; that is, receive money on deposits? A. Oh, I would say about six 
months, seven months. 

Q. I see. Did you ever post those documents to the general ledger 
or other books of the Credit Union? A. No, sir, I did not. 

Q. You would keep a copy and give the borrower a copy; would you? 
A. No; the borrower would not get a copy. He wouid have his pass book. 

Q. If he didn't have his pass book, then what would you do? A. Then 
you would give him a duplicate. ‘is 

Q. I see. 

MR. PAISLEY: You may examine the witness. 

CROSS EXAMINATION 

BY MR. AHERN: 

Q. Mr. Stoner, your position was what, again? A. Iam an inspector. 

Q. I mean, your position with the Credit Union? A. Oh. Vice- 
president; and Iam on the Board of Directors. 

Q. How many people were on the Board of Directors? A. Supposed 
to be seven. 

Q. . Well, were there seven in November of 1956? A. I do not know 
for sure. : 

Q. How often did you hold meetings? A. Once a month. : 

Q. Did you, in fact, hold them once a month? A. We skipped some. P 
We didn’t have it every month. We skipped some. “ 

Q. In other words, your meetings were irregular; were they not? > 
A. Irregular, yes, sir. » 

Q. Now, Mr. Borges became treasurer when? A. I do not know : 
the date. ' 
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Well, was he elected? A. Oh, yes. 
You mean by -- A. Board of Directors. 
And who proposed his name? A. Ido not know. 

Q. Now, in your position as president, did you initiate any courses 
for Mr. Borges to take preparing himself to keep these books? A. No, 
sir, I did not. 

Q. You knew what capacity he held in the Navy; did you not? You 
knew what type of work he was in in the Navy; did you not? A. Not at that 
time, . I did not. 

Q. You didn't know he was a Machinist's Mate? A. I did not. 

Q. . Well, in any event, after he was made treasurer, you had rules 
and regulations, did you not, that any checks that were issued had to be 
countersigned by two people? A. Right, yes, sir. 

Q. One was the treasurer and who else could sign beside yourself? 
A. President. 

Q. And that was done as a safety measure; was it not? A. Yes, sir. 

Q.. Now, Mr. Paisley showed you Government's Exhibits 1, 6 and 9. 


Now, looking at one, six and nine, do you have any independent recollec- 


tion of having those checks presented to you for your signature? A. No, 
sir, I do not. 

Q. Now, when checks like that would be presented to you for your 
signature, and for your approval, were there any procedures that you used 
in order to determine whether you would sign or not sign the check? A. 
No, there was no procedure. 

Q. In any event, these three checks were presented to you and you 
can't recall what discussion was had? A. No, sir. 

Q. But, in any event, they were presented to you.and you approved 
the issuance of these three checks? A. Yes, sir. 

Q. And you then endorsed your signature on the three checks? A. 
Yes, sir. 

Q. And that was pursuant to your regulations that were in effect at 
that time; is that right? A. Yes, sir. 
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Q. Now, showing you Government's Exhibit No. 12, which is a check 
made payable to Mr. Steve Boggs, is it not -- A. Yes, sir. 

Q. -- in the amount of a thousand dollars? A. Yes, sir. 

Q. That bears your signature also? A. Yes, Sir. 

Q. You approved this transaction? A. Yes, sir. 

Q. And you approved that transaction in your capacity as president 
of this Credit Union; isn't that right? A. Vice-president. 

Q. . Who was the president? A. Mr. Hutson at the time. 

Q. LIimagine you must have cuntersigned a number of these checks; 
did you not? A. Yes, sir, I have. 

Q. . Do you have any independent recollection of Chief Boggs being 
present on the date this check was issued in the amount of a thousand dol- 
lars? Do you have any independent recollection of him being there when 
this check was issued? A. No, sir, I do not. 

. . You don't know whether he was or was not there? A. That is right. 
Now, is Mr. Hutson still the president of the N.A.S.? A. No, sir. 
Did he resign or was he asked to resign? A. He resigned. 

He resigned? A. He resigned. 

Q. I gather from your testimony, in answer to the respective ques- 
tions propounded by Mr. Paisley, that you, from time to time, received 
money that was paid at the Credit Union and made the appropriate entries; 
is that right? A. I received money. I don't know what you mean. 

Q. .Well, when Mr. Paisley asked you certain questions about when 
a person would come in and pay on a loan or have some transaction with 
the Credit Union, from time to time you were there and made those entries; 
is that right? A. That is correct, yes, sir. 

Q. How much time did you actually spend in your working day in that 
Credit Union office? A. Approximately two hours. 

@. And when Chief Borges was not there, who else beside yourself 
would be there to take care of business that might come in? A. Well, some- 
times Mr. Hutson would be there. 
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Q. And did Mr. Hutson, from time to time, make any entries in the 
books with respect to payments that were made? A. Did he? 

Q. Yes. A. Yes. 

100 Q. . Was there a safe in this Credit Union office? A. Yes, sir. 

. - Who had access to that safe? A. I did. 

. Who else? A. Mr. Borges. 

. Mr. Hutson? A. And Mr. Hutson. 

. .Did any other employees know the combination of that safe? 

MR. PAISLEY: Just a moment, Your Honor. I just can't see the ma- 
teriality. I asked this man nothing about a'safe on direct examination. . Not 
in cross on anything brought out on direct. 

THE COURT: The objection is sustained to the question. 

BY MR. AHERN: 

Q. Now, Mr. Stoner, when Mr.. Borges was on leave for any extended 
time, a week or two weeks, who took over in his place? A. Well, Idid. I 
helped. AndIthink-- Mr. Hutson and myself. 

Q. Now, I gather Mr. Borges' payment for the services that he ren- 
dered was $50 a month; is that right? A. Yes, sir. 

101 Q. .Now, when you or Mr.. Hutson took over for him, when he might 
be away on leave, did you receive the $50 that would normally come to him? 
A. I did not. 

Q. Did Mr. Hutson? A. I don't know. 

Q. Sir, now showing you Government's Exhibit 20, for identification, 
have you seen that before? A. I never have, no, sir. 

Q. . You never have seen No. 20, for identification? A. No, sir. 

Q. .Showing you Government's Exhibit No. 23, for identification, would 
you look at that book and tell me whether you have ever seen that book before? 
A. I do not remember of seeing this book. 

Q. You don't ever recall seeing that book before? A. It could have 
been in the office, but I never paid any attention to it. 

Q. Now, Mr. Stoner, let me ask you this: When Chief Borges -- Do 
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you have an independent recollection of who recommended Chief Borges to 
have the job as treasurer? A. No, I do not. 
102 Q. . Well, were you present when he received the honor of being elected 
treasurer of this Credit Union? A. Yes, I was. 

Q. Now, was any inquiry made by you, as vice-president, or Mr. Hut- 
son as president, as to what experience, if any, Chief Borges had in keeping 
of all these books? A. I never asked, never inquired. 

Q. . Well, was any inquiry made in your presence? A. No, sir. 


Q. By the way, when you had this meeting in which Chief Borges was 


elected treasurer, were the minutes of that meeting written up? A. Yes, sir. 

Q. What book are they kept in? A. I don't know. 

Q. .Do you know the name of the book or is there a special book that 
has the minutes written in? A. No, I do not know. 

Q. Well, would you look through this handful of books that I hand up to 
you and see if you can select what you believe to be the minute book? 

MR. PAISLEY: I object to that, Your Honor. The witness has already 
said he didn't know. I don't think counsel ought to take up time asking him to 

103 go through books that obviously are not the minute book of the corporation, 

and ask him if he can find the minutes of that type of book. 

THE COURT:. What do you say? 

MR. PAISLEY: I object to this procedure. The witness already said 
he didn’t know anything about the minutes. 

THE COURT: I thought he was handing him this book to ask him if he 
knew what it was or if this was it. 

MR. PAISLEY: No, no. He is asking him to go through all the books 
we have identified here. 

_THE COURT: Just a moment. Read the question, please. 


(Whereupon, the pending question was 
read by the reporter. ) 


THE COURT: I will sustain the objection. 
MR. AHERN: Suppose I present them one by one. 
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BY MR. AHERN: 
Q. - Will you look at Government's Exhibit 19, for identification, and 
tell me, is that the Minute Book of the corporation? 

THE COURT: Have you ever seen the Minute Book? 

THE WITNESS: No, I haven't. | 
._THE COURT: You don't know what it looks like? 

THE WITNESS: .I do not. 

THE COURT: What is your question, Mr. Ahern? 

BY MR. AHERN: 


Q. Wouldn't the minutes of the corporation, whenever you had your 


meetings, be presented to you for your scrutiny or approval? A. No, they 
would not at that time. They were not. 

Q. Who were they presented to? A. They were just posted; as far as 
I know, they were posted in the book. 

Q. Posted in what book? A. Ina book inthe office. I guess it would 
be a Minute Book. I imagine a Minute Book. 

THE COURT: Now, we don't want you to imagine things for us, sir. 
Just tell us what you know; and if you don't know the answer to a question, 
why, then, say you don't know. 

THE WITNESS: I don't know. 

BY MR. AHERN: 

Q. Let me ask you this, sir: Have you ever seen a paper as part of 
your corporate records which elected or which reflects the election of Mr. 
Borges as treasurer of your company? A. No, I have not. 

Q. - Well, I will show you Government's Exhibit No. 22, for identifica- 
tion. Have you ever seen that book before? A. I have seen books of this 

105 type in the office; but this particular book, I can't say whether I have or not 
Q. Very well. Sir, have you ever had yourself any training -- A. Ab- 
solutely none whatever. 

Q. You didn't let me finish my question. A. I beg your pardon. 

Q. -- any training in accountancy? A. No, sir. 

MR. AHERN: Apparently this book has not yet been marked, Your Honor. 
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MR. PAISLEY: I took the charter out of that book. The rest of that is 
immaterial. | 
MR. AHERN:. This hasn't been marked. 
MR. PAISLEY: No. [If you want it, you can have it. 
MR. AHERN: No, that is all right. 
BY MR. AHERN: 
Q. Now, sir, were you a member of the Credit Committee? A. No, sir. 
Q. You know something about the Credit Committee, though; do you not? 
A.. Very little. 
Q. You know what its function is; do you? A. Yes, sir. 
106 Q. The Credit Committee was supposed to meet once a month; was it not? 
A. Yes, sir. 
Q. But it didn't meet once a month; did it? A. The Credit Committee? 
I beg your pardon. The Credit Committee was supposed to meet once a week. 
Q. Meet once a week to check on loans and investigate loans? A. Yes, sir. 
Q. And take action to either approve or disapprove loans? A. Yes, sir. 
Q. Well now, as a matter of fact, it met very irregularly; didn't it? A. 
. Yes, sir. 
Q. And, as a matter of fact, many loans were processed without the ap- 
proval of the Credit Committee; were they not? A. Ido not know. | 
Q. Did you ever make any special inquiry, yourself, to ascertain whether 
loans had been processed bypassing the Credit Committee? A. No, sir, I did 
not. 
Q. Was there any regulation in effect that before you could countersign 
107 a check that you had to consult with the Credit Committee to see whether 
the Credit Committee had approved the particular loan in question? A. I knew 
of none. 
Q. . So you operated in the countersigning of checks independently of the 
Credit Committee? A. Yes, sir. 


Q. Isn't it a fact, sir, that the Credit Committee many times just con- 


sulted with one another on the phone; didn't have any organized meetings? A. 
I do not know. 
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Q. Now, sir, from time to time when you worked, when Mr. Borges was 
not present, people would come to the Credit Union to have checks cashed; isn't 
that right? A. Yes, sir. 

Q. And from time to time you gave money out, did you not, from the Cre- 
dit Union in cash to the individual when he wanted a check cashed? Isn't that 
right? A. Yes, sir. 

Q. That was contrary to the regulations; was it not? A. I do not know 

for sure. 

Q. Now, with respect to Chief Borges, who, besides yourself, was assist- 
ing him in his job there of keeping these books and records? A. I don't recall. 

108 MR. PAISLEY: Just 2 moment; just a moment. Your Honor, I object to 
that question. It presupposes evidence that has not been presented. This witness 
hasn't testified that he kept any books. 

THE COURT: I will sustain the objection to the form of the question. 

MR. AHERN: Let me rephrase the question, Your Honor. 

BY MR. AHERN: 

Q. . Who, besides yourself, was present in the office that Mr. Borges from 

time to time could seek advice from? A. Ido not remember. 

Q. Did members of the Union from time to time come in and withdraw, 
or get cash withdrawn from their accounts? A. Yes, sir. 


Q. And you would make deductions on their account and give them the 
difference in cash? A. They would draw out their shares. They wuld draw 
from their shares. 


Q. And you would give them their payment in cash; isn't that right? A. 
No, sir. 
Q. That never happened? A. No, sir. Not in cash. 
109 Q. Are you clear about that in your own mind, sir? A. Just a moment. 
Not in cash. 
_ THE COURT: You mean that if anybody wanted to draw anything out of 
their account, that you would give them a check rather than cash? 
THE WITNESS: I would not give no check nor I would not give no cash. 
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THE COURT: That wasn't your function? 

THE WITNESS: . That wasn't my function to do that. 

BY MR. AHERN: 

Q. . Well, Mr. Stoner, if Mr. Borges was out of the office, and a depositor 
came in the Credit Union, came up and said: I want to draw a hundred dollars 
out of my account. And you were there, and Mr. Borges wasn't there, in res- 
ponse to Her Honor's question, would you deduct a hundred dollars from his ac- 
count and give him a hundred in cash or give him a hundred in a check? A. I wuld 
tell him I had not the authority to give him any money, no cash. 

Q.. To whom would you refer him? Who would you refer himto? A. To 
the president. 

Q. Mr. Hutson? A. Yes, sir. 

110 Q. Did that happen from timetotime? A. It has happened, yes, sir. 
| Q. In other words, is it your statement that the only person who could au- 
thorize a withdrawal from a depositor's account was Mr. Hutson? A. I know he 


was authorized. I don't know whether I was authorized or not. Although I did 


not do it. 
Q. You don't know whether you were authorized or not? A. Iam not too 


Q. And if such a person came in, you would refer them to Mr. Hutson? 
A. Right, yes, sir. 

Q. Now, assuming you referred the man to Mr. Hutson, was there any 
prohibition against paying the depositor in cash? A. Yes. We weren't supposed 

- to pay in cash. 

Q. . What were you supposed to do? A. Checks. 

Q. But isn't it a fact that cash was paid to depositors who wanted deduc- 
tions from their account or withdrawal from their account? A. I don't know. I 
do not know. 

MR. AHERN: . Will Your Honor indulge me just a moment? 

111 THE COURT: Yes. | 
_ BY MR. AHERN: 
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Q. Now, sir, with respect to this procedure you have for two people sign- 
ing the check, isn't it a fact that from time to time Chief Borges would sign checks 
in blank by the tens and twenties and leave them on your desk to be filled out and 
countersigned by you? A. He has handed me some blank checks from time to 
time, yes, sir. 

Q. Signed in blank by Mr. Borges? A. Yes, sir. 

MR. AHERN:. I think that is all. 

REDIRECT EXAMINATION 
* * * * * * Kk OK kX 

Q. Mr.. Stoner, I believe on cross examination you said that you occasion- 
ally made entries in the books of the Credit Union? A. Yes, sir. 

Q. You made that statement? A. Yes, sir. 

Q. I show you this slip of paper that I believe you have had up there with 
you before, Government's Exhibit 5. You said, didn't you, that you would fill out 
that particular form occasionally when the depositor would come, a borrower 
would come and make a payment on the loan? A. Yes, sir. 

112 Q. Now, is that the extent of the bookkeeping that you did? A. No. I 
would also enter it in his pass book. 

Q. Allright. A. . Exactly. 

Q. . You would enter it in his pass book and you would make out one of those 
slips? A. Yes, sir. 

Q. Now, have you ever done anything else in so far as bookkeeping is con- 
cerned? A. No, sir; no, sir. 

Q. I believe you said on cross examination that Mr. Hutson had made en- 
tries in the books of the Credit Union. Do you remember making that statement? 
A. Entries in pass books. 

Q. Is that what you were talking about? A. I was talking about pass books. 
I never saw Mr. Hutson make entries in any ledgers or big account books. 

Q. In other words, you were telling the Court and jury that Mr. Hutson 
received payments occasionally and made out the same forms you did? A. That 
is right; yes, sir; yes, sir. 

113 Q. Now, you were asked on cross examination about Mr. Borges being away 
on leave; and I believe you said you would act there in the receipt of money, when 
he would be away; is that right? A. Yes, sir. | 
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Q. . When was he away on leave? A. Oh, I do not know. 
Q. Do you know whether he was away in 1957, at all? A. I couldn't recol- 
lect. I don't remember that. I don't know. 


Q.. Well, were there occasions when you would act for him when he would 


be on leave? A. Yes, sir. 

Q. . What would you do? Tellthe Court andjury. A. I would open up the 
office for business. 

Q. And what kind of business would you transact? A. All I could do was 
to receive payments on loans and depositors for money in their shares. I would 
not make any checks out for any loans. 

Q. What would you do with the money that you would receive? A. I put it 
back in the safe at the end of the day. 

Q.. Did you have the combination to the safe? A. I did. 

114 Q. And who else had it? A. Mr. Borges had it. And I suppose Mr. Hutson 
had it. 

THE COURT: Wouldn't there be some record made of what money you had 
taken in in addition to your putting it in the safe? This slip, like Government's 
Exhibit No. 5, is that the slip that you would make out to indicate to whoever came 
in the office after you that you had received some money? 

THE WITNESS: Yes, I would make out the slip and enter it into the pass 
books, Your Honor. 

BY MR.. PAISLEY: 

Q. Well, when you put the money in the safe, would you put the slips -- 

A. .Slips? 

Q. -- cash receipt slips in withthe money? A. Yes, sir. 

Q. And to whom would they be delivered? When Mr. Borges came back, 
would they be delivered to him? A. He said he would take care of it when he came 
back. 

Q. I believe I neglected to ask you on direct -- 

MR. PAISLEY: If Your Honor will indulge me. 

BY MR. PAISLEY: 
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Q. -- what you did with that thousand-dollar check there after you signed 
it? A. What I did with it? 

115 Q. You have already testified, I believe, that it was signed by Mr. Borges 
when he gave it to you. Now, do you know what you did with it after you signed 
it? A. I handed it back to Mr. Borges. 

Q. Calling your attention to the four checks that you have there in front of 
you, I ask you upon what you relied in putting your signature on those checks? 

A. Well, I was the only one in the office with Mr. Borges at the time that could 
countersign a check, sign a check. 

Q. I understood you to say, on cross examination, that there would be 
occasions when they would go around the Credit Committee. Did you state that 
on your cross examination? A. That they would do what? 

Q. That there would be occasions when the loan checks would be issued 
without Credit Committee approving the loan? A. I don't know. 

Q. You didn't testify on cross? A. Yes, I testified to that. 

Q.. Were there such occasions when Mr. Borges would give you a check to 
sign and the Loan Committee hadn't approved the loan? A. I don't know. I do 
not know that. 

116 Q. You don't know of any such transactions? A. No, sir, I do not. 


Q. Well, you knew that you were signing an instrument which could be 


used to draw money out of the bank account? A. Yes, sir. 

Q. Well now, what evidence did you have when those three $400 checks 
were given to you to be signed that the Loan Committee had approved them as 
loans? A. I had no evidence. 

Q. Then, upon what did you rely in appending your signature? A. I relied 
on -- 

MR. AHERN: This has been asked and answered about four times, Your 
Honor. If Your Honor feels it is proper -- 

MR. PAISLEY: It has been asked, but I don't think it has been answered. 

THE COURT: I think this same question has been asked before. 

MR. PAISLEY: I think it has been asked, but I don't think it has been an- 


swer ed. 
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THE COURT: You don't think it has been answered? 
MR. PAISLEY: No. 
_ THE COURT:. Well, you may answer. 
117 THE WITNESS: I took it for granted that the Credit Committee had approved 
the loan. I did not see the loan application. 


* * * * * * KK X 


125 CHARLES T. HUTSON 


* * * * KX * KX 


CROSS EXAMINATION - (Continued) 
x * * kK K KK * 






















131 Q. In fact, you never saw Borges make any entries in any books and re- 

cords; did you? A. Yes, Sir. 

Q. . What entries did you see him make? A. I have seen him make daily 
entries. 

* * * * * * * 

THE WITNESS: I have seen Chief Borges many times working at the win- 
dow, receiving money, making notations on the journal vouchers, and the other 
types of forms that we have in the course of business. 


* * * * * Kk *k 


148 REDIRECT EXAMINATION 


BY MR. PAISLEY: 

Q. Now, you say that you see no loss in your review of these ledger cards * 
on the three $400 transactions. Is that your testimony? A. I see no loss by ” 
reading the cards, sir. By reading the entries on the cards. . 

149 Q. You mean to tell the Court and jury that the Credit Union was not out the ~* 


$400 until such time as it was repaid? A. I don't quite understand that question. 
Q.. Well, was the Credit Union deprived of the money from the time it 


paid it out until it was repaid, as shown by the credit card? A. Yes, sir. he 
* * * * * *£ Kk * b 
MR. FITZGERALD: And they got the money back with interest ? = 


THE WITNESS: . The card tells that story, yes, sir. 
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ENTIMIA G..WALTON 
* * * * KF * KX 


DIRECT EXAMINATION 
* * * kK kK Kk KX 
.. Where are you employed? A. Naval Air Station. 
At what place? A. In the Disbursing Office. 
. Is that the Naval Air Station at Anacostia? A. That is right. 
151 .. What is the nature of your duties in the Disbursing Office? A. I pay 
the Naval Reserve, the weekend warriors. 
* * * * * kK KX 
Q. In other words, you have some clerical duties there. Are you a Civil 
‘Service employee? A. Yes, sir. 
Q. Have you ever had occasion to do any work for the Federal Credit Union 
at the Base there? A. Yes; I was on the Credit Committee. 


Q. And how long were you on the Credit Committee? A. Over two years. 
Q. When did you start and when did you complete the work? A. I started 
in 1955, I believe it was the latter part of June, and was with the Credit Commit- 
tee until the week before Thanksgiving, 1957. 
Q. . Who else was on the Credit Committee with you? A. Miss Moore and 
152 the last person that was with us beside Miss Moore was a fellow by the 


name of Bernier. 
Q. How do you spell that? A. B-e-r-n-i-e-r, I believe. 
Q. Didn't he have a position there at the Naval Air Station? A. Heisa 
sailor. 
A.what? A. Sailor. 
. Anenlisted man? A. Yes. 
. -What grade? A... First class. 
. Is he still there? A. Yes, I have seen him there recently. 
Q. Is he still on the Credit Committee, so far as you know? A. I don't 


believe so. 
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Q. Now, during November 1956, and February 1957, do you recall about 
how often the Credit Committee would meet? A. We tried to meet once a week. 
Sometimes we didn't make it. 

Q. And then if you didn't make it, what would you do? A. Just wait for 
the next week. 

153 Q. _Would you have loans to pass on, loan applications? A. Yes. We 
held back on some loans, because there was no money available. 

Q. Isee. Did the Credit Committee, while you were there, maintain min- 
utes of their meetings showing the loans disapproved and loans approved? A. 
Yes; we had a book that showed what loans were approved and what were disapproved. ‘4 

Q. Who kept those minutes? A. I did. 

Q. And did you record in there all of the loan applications upon which you 
passed? A. Yes. 

Q. I show you a book that has been marked Government's Exhibit 19, for 
identification. Would you look it over, please, and tell the Court and jury just 
what that is, if you know? A. This is the book that we recorded the minutes 
in of the Credit Committee. 

Q. . Who would make up the minutes? A. Oh, I did when I was with the 
Credit Committee. 

And would you sign them at the end of the meeting? A. Yes. 
I notice some of them are typed. . Would you do the typing? A. Yes. 
154 . Have you been interviewed by FBI agents in this investigation? A. Yes. 


w 


Q. Did you have occasion to look through the minutes for the month of 
November 1956? A. Yes. 
Q. What were you looking for? A. I was looking for some names that 


they couldn't account for. | 
Q. .Do you recallthe names? A. C. A. Ryan, MacDonald, and a Desimone. 
Q. Were you able to find anything in the minutes indicating that loans had 


4 


been approved for either C. A. Ryan or Desimone or MacDonald? A. No, I 
wasn't. 
Q. Do you recall anything about any loans to persons with those names? 
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A. ._No, I don't. 

Q. Iask you to look at these three checks made payable to C. A. Ryan, 
another one to S. V. MacDonald, and another one to W. A.. Desimone. Did you 
search the Credit Committee minutes to see whether or not loans had been ap- 
proved in those instances? A. Yes, I did. 

155 Q. And were you able to find any record? A. No, I wasn't. 

Q. . Did you make any effort to find notes signed by those persons? A. Yes. 
We looked all over and didn't find anything. 

Q. . Did you find any loan applications? A. No. 

Q. . Do you have any recollection of ever having approved loan applications 
for either one of those three individuals named as payees? A. No. 


* * * * * * * X 


170 GRACE L. MOORE 
* * * * * kK kK * 
DIRECT EXAMINATION : 
171 Q. . Where are you employed? A. The United States Naval Air Station, 
Anacostia, D. C. 

Q. . What type of work do you do there? A. Personnel Assistant. 

Q. How long have you been there? A. I have been at the Air Station since 
1950. 

Q. . Do you also serve in connection with the Credit Union there? A. Yes, 
I do. 

Q. How long have you so served? A. Iam not sure of the exact date. 

Q. Well, does it go back as far as November 1956? You may refresh your 
recollection from that Minute Book that has been identified, if you needto. A. 
Yes, I would like to, because I am not sure of the date. Well, I see it goes back 
here as far as April 1956, even further, but at least that far. 

Q. Now, who served on the Loan Committee with you? A. Mrs. Walton 
was one, and one of the Military personnel by the name of Hummer. 

Q. How do you spell his name? A. H-u-m-m-e-r. 

172 Q. Is he still down there, as far as you know? A. No, he is not there. 
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Q.. Where is he? A. I don't know. 

Q. . Did you hold formal meetings when you would pass upon loan applica- 
tions? A. Yes, we did. 

Q. . Where would you meet? A. Sometimes we met in the Credit Union 
office, and sometimes we met in the Personnel Office where I work. 

What kind of record, if any, did you keep of the transactions? A. Minutes. 
.. Do you see the minutes there in front of you? A. Yes, I do. 
.. Who would keep that book? A. The chairman. 
Who was the chairman? A. At that time, Mrs. Walton was the chair- 

man, served, was acting as chairman. 

Q. Who wuld make the entries in the book? A. Mrs. Walton. 

Q. Were there ever any occasions when you would sign the minutes of 
the meeting? A. In her absence. 

173 Q. Now, have you made some examination of that book in recent months? 

A. Yes, I have. 

Q. At the request of the FBI? A. Yes, I have. 

Q. . What was the purpose of that? What were you trying to accomplish? 
A. To determine whether or not there was any record made of three persons 
who were granted loans. 

Q. Do you recall who those persons were? A. Yes. One wasacC. A. 
Ryan. One, S. V. MacDonald, anda Desimone. I don't remember the first name. 

Q. Were you able to find anything in the minutes indicating those three 
loans were approved by the Committee or passed upon by the Committee? A. No. 

Q. Did you make any effort to try to find the loan applications, if there 
were any, in those three instances? A. Not myself, I didn't. There was no 
record of either one of the three in the minutes. 

Q. I see. 

‘MR. PAISLEY: You may examine. 

. CROSS EXAMINATION 
BY MR. AHERN: 


Q. . Well, that was nothing unusual, was it, ma'am, for loans to be made 
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without the approval of the Credit Committee? A. Well, it most certainly was. 

Q... Wasn't. it done all the time? A. No, indeed, it was not. 

Q. Your statement is, then, that all loans that were made were approved 
by the Credit Committee? A. With the exception of one. Wait a minute. I beg 
your pardon. All loans were approved by the Committee. 

Q. Well now, with the exception of one -- what were you about to say then? 
A. Well, that was the only thing that I was about to say, was one that just re- 
cently was approved and I failed to enter it in the book. 

Q. . What I am asking you, ma'am, isn't it a fact that loans were made to 
Military personnel but they were not reflected or not previously approved by 
your Credit Committee? A. Would you repeat that question? 

MR. AHERN: Miss Reporter, would you repeat the question? 

THE COURT: You may read it to the witness, Mrs. Watson. 


(Whereupon, the pending question was 
read by the reporter. ) 


THE WITNESS: No loans -- all loans that the Credit Committee approved 
were reflected in the minutes. 

BY MR. AHERN: 

Q. You.are quite sure of that? A. Yes, sir. 

Q. Now, do you know the Executive Officer of the Base, Mr. P..S.. Ba- 
zeler? A. Yes. 

Q. . Do you know him quite well? A. Yes, I do. 

Q. He got a loan of $150 from the Federal Credit Union; didn't he? A. 
Yes; and he is the one who I said was the only one who was granted a loan by the 
Committee but the name was not entered in the book. 


Q. Isn't that what I just asked you a moment ago, ma'am, whether loans 


were made that were not reflected in your Credit Committee book? A. You 
asked me if there were loans made and not reflected in the Credit Committee book. 
Q. That is correct. A. AndI told you there was one. 


* * * * * *€ X * 


REDIRECT EXAMINATION 
* * * * * OF OK * 
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Q. Do you recall the amount of this loan to the Executive Officer which 
you say was made about last January? A. I beg your pardon? | 

Q. I say, do you recall the amount of this loan -- A. No, Iam sorry, I 
don't. 

And you say you did approve the application? A. Yes. 
Did you write on the application your name? A. Yes. 
Indicating your approval? A. Yes, I did. 

Q. . Why didn't you put it inthe minutes? A. AsI explained a moment ago, 
being in a personnel office, there is a lot of people coming in, the telephone ring- 
ing, and in all probability -- in fact, this is what happened -- 

MR. AHERN: Well, Your Honor, I don't know whether the witness is tes- 
tifying from her own knowledge or in all probability. 

THE COURT: She struck that out. Now she says this is what happened. 
She is just about to tell us what happened. 


© O0 


187 THE WITNESS: This is what happened: The pressure of work, I got busy, 


and something else that took my direct attention immediately, and it slipped my 
mind. 

BY MR. PAISLEY: 

Q. . Were you keeping the minutes at that time? A. Yes. 

Q. Were you writing them up yourself? A. Yes. 

Q. Was Mrs. Walton on the Committee that approved that loan, too? A. 
-No. One ofthe Military personnel by the name of Bernier. 

Q.. Did you have anything to do with the issuance of the check to the Com-. 
mander? A. No. 

Q. .Do you know whether or not he signed a note for it? A. No, I don't. 

Q. . Counsel showed you the entry in the book there on one of the loans; 
didn't he? A. Yes. 


* * * * * * * * 


SHERLEY V. MC DONALD 
* * £ ke K KX 


DIRECT EXAMINATION 
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. Where do you work? A. General Electric. 
Were you ever in the United States Navy? A. Yes, sir. 
.. Ever stationed at the Anacostia Naval Base? A. Yes, sir. 
.- Were you an enlisted man? A. Yes, sir. 
190 When did you get out? A. Twenty December, 1957. 
Q.. While you were there, did you know the defendant in the case that is 
being tried here, Mr. Borges? A. I did. 
Q. - Did you ever talk to him about getting a loan at the Credit Union there? 
A. I couldn't give you a definite answer on that, sir. I worked directly for the 
Chief and I might have talked to him about it. I couldn't say for sure. 
Q. . What kind of work did you do for Chief Borges? A. Office work. 
Q. Office work? A. Yes, sir. 
Q. . What was your rating? A. Third Class Yeoman. 
Q. . Did you do any work in connection with the Credit Union records? A. 
No, sir, I didn't. 
Q. . Did you ever make a loan at the Credit Union? A. No,. sir, I did not. 
Q. . Did you ever sign an application for a loan? A. No, sir. 
Q. I show you Government's Exhibit No. 1, being a check to S.. V. Mac 
Donald for:$400. Did you ever see that check before? A. No, sir, I haven't. 
191 Q. . Did you ever borrow $400 from that Credit Union? A. No, sir. 
Q. Will you look at the endorsement on the back of that check; is that 
your signature? A. No, sir, it is not. 
Q. . Did you know anything about that before this investigation started? 
A. No, sir. | 
Q. . Were you interviewed by some FBI agents out in Cincinatti? A. Yes, 


sir, I was, twice. 
Q. . Did they get you to give them a sample of your handwriting? A. Yes, 
sir, they did. 


* * * *£ * *£ KK * 


Q. Now, I show you Government's Exhibit 24, for identification. Would 
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you take a look at it, please, sir? Did you write that out for the FBI agents who 
192 interviewed you? A. Yes, sir, I did. 


* * *€ *€ * * * * 


CROSS EXAMINATION 


BY MR. AHERN: 

Q. How do you spell your name? A. S-h-e-r-l-e-y. 

Q. .S-h-e-r-l-e-y? A. . Yes, sir. 

193 Q. And how do you spell your last name? A. M-c-D-o-n-a-l-d. 

Q. . You don't spell your name M-a-c D-o-n-a-l-d, as reflected on Gov- 
ernment's Exhibit No. 1; do you? A. No, sir, I don't. 

MR. AHERN:. That is all. 

MR. PAISLEY: Let me ask you one other question. 

THE COURT:. Very well. 

MR. PAISLEY: I neglected to ask this. 

BY MR.. PAISLEY: 

Q. Did you receive any part of the proceeds of that check I showed you? 
A. No, sir I did not. 

MR. PAISLEY: . That is all. That is all, Your Honor. 

. THE COURT: Is that ali? 

MR. AHERN: . That is all. 

_ THE COURT: You are excused, then. Both sides are agreeable to this 
witness being finally excused? 

MR. AHERN: Yes. 

MR. PAISLEY: Yes, Your Honor. 

. THE COURT: . Very well, you are finally excused. 
* * *« *k* * * K * 
June 17, 1958 


* * * * * *€ *X * 


CHARLES A. DESIMONE 
K * * * * * * * 


DIRECT EXAMINATION 
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Q. | * Oe OK OK Kk kK * | 
Where do you live? A. Iam stationed right here in -- see, Iam stationed here 
in D,. ©, 

198 Q. Are youinthe Navy? A. Yes, sir. 

Q. . What is your rating? A. Seea--a-- see, IamaS. M. -- Seaman. 

Q. How long have you been in the Navy? A. Let's see -- I have been in 
the Navy three years. 

Q. Whereis your home? A. Way up State, Buffalo, New York. 

Q. How old are you? A. I am nineteen. 

Q. Were you brought here to testify in this case from some other Station? 
A. Yes, sir. 

Q. Are you serving on a ship of the Navy? A. Yes, sir. 

Q. Were you attached to the Naval Air Station at Anacostia here in Wash- 
ington, D..C.? A. Yes, sir. 

Q. And what was your rating when you were here? A. Seaman. 

Q. . When you were there, did you ever meet a Chief Petty Officer named 
Elmer Borges? A. Yes, sir. 

199 .Did you work for him in any way? A. Yes, sir; I worked for the Chief. 
What kind of work did you do? A. Well, I used to type for the Chief. 
Were you a yeoman? A. Yes, sir. 

Are you stilla yeoman? A. Yes, sir. 


2©H2HOHO 


Serving ona ship now? A. Yes, sir. 

Q. In your yeoman work there for the Chief, did you do any work in con- 
nection with the Federal Credit Union? A. No, sir. 

Q. It was regular Navy business? A. Yes, Sir. 

Q.. What kind of duties was he performing when you were doing yeoman 
work for him? What was his job for the Navy? A. He was in charge of the Log 
Office. . 

Q. Log Office? A. Yes, sir. 

Q. Was he working on airplanes? A. No, Sir. 
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Q.. Did you ever make a loan from the Credit Union when you were there? 
200 A. No, sir. 

Q. . Did you ever make any application for a loan from the Credit Union 
when you were at the Naval Air Station? A. No, sir. 

Q. . Did you ever run into another man down there with your name, Desi- 
mone? Did you ever hear of another Desimone there at that Station? A. No, sir. 

Q. Now, what is -- 

THE COURT: Just one moment. How do you spell your name, your last 
name, Desimone? 

_. THE WITNESS: Yes, ma'am. 

THE COURT: How do you spell it? 

THE WITNESS: D-e-s-i-m-o-n-e. 

THE COURT: And what is your first name? 

THE WITNESS: C-h-a-r-l-e-s, Charles. 

THE COURT:. Charles? 

THE WITNESS: Yes, ma'am. 

BY MR. PAISLEY: 

Q. . What is your middle name? Do you have a middle name, Charles? A. 
Yes, sir, Anthony. 

201 Q. Charles Anthony Desimone? A. Yes, sir. 

Q. I show you, Charles, Government's Exhibits 6 and 7. . These have been 
introduced in evidence here by other witnesses. With specific reference to Ex- 
hibit 7, did you sign this, '"'W. A. Desimone" there? A. No, sir. 

Q. .Did you ever see this check before? A. No, sir. 

MR. AHERN: Your Honor, is that six or seven the witness is being shown? 

MR. PAISLEY:. The check is six and the other one is seven. 

BY MR. PAISLEY: 


Q.. Did you sign, '"W. A. Desimone, " on the back of that check? A. No, sir. 


Q. Or, "For deposit only"? Did you write that? A. No, sir. 
x * K * * %« * 
CROSS EXAMINATION 

BY MR. AHERN: 


+ - w+. FF 
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Q. Son, how long did you work for the Chief? A. About a year and a half. 
202 Q. He was a pretty good man to work for; wasn't he? A. Yes, sir; yes, 
sir, a great man to -- 
‘MR. PAISLEY: If Your Honor please, I think that is improper. 
THE COURT:. The objection will be sustained to the question. _The ques- 
tion and answer will be stricken. 
BY MR. AHERN: 
Q. Mr. Paisley showed you Government's Exhibit No. 6, for identifica- 
tion. Your name is Charles Desimone; isn't it? A. Yes, sir. 
Q. You don't know who W. A. Desimone is; do you? A. No, sir. 
Q. And, in showing you Government's Exhibit 7, which is signed, "W. A. 
. Desimone, '"' you don't know who that is, either; do you? A. No, sir. 
THE COURT: How old were you when you went into the Navy? 
THE WITNESS: I was 17 years old. 
BY MR. AHERN: 
Q. Charles, are you a machinist's mate, Aviation Machinist's Mate like 
the Chief? A. No, sir. | 
Q. Is your classification that of a yeoman? A. Yes, sir,.a yeoman. 


203 . . You do typographical work as a yeoman? Is that right? A. Yes, sir. 


Q 
Q. You don't work on airplanes? A. No, sir. 
Q 


Now,. Charles, you Inve been around here how long, a couple of days, 

waiting for this trial? A. Yes, sir. 

Q. . Did you see sort of an elderly lady named Mrs. Moore? Was she in- 
troduced to you or did you meet her? A. Mrs. who? Who was that? Moore? 

Q. Yes. Does that name register with you? Let me get at it this way: 
A. I don't know her by the name. . 

Q. All right, did scme elderly lady, that is a witness in this case, come 
up to you and make some derogatory statements -- 

MR. PAISLEY: Just a moment. 

MR. AHERN: I haven't finished my question. 

THE COURT: . Just a minute. 
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MR. PAISLEY: This is improper cross examination. Not cross of any- 


thing brought out on direct. If he wants to bring this out, -- I don't want to have 
him call this witness back and hold him around here, but I would like the jury 


204 


to know at this time he is now his witness. 

MR. AHERN: I think, Your Honor -- 

MR. PAISLEY: He is making him his witness. 

MR. AHERN: I think probably that is a good objection. Actually, that 


would be brought out on my side of the case. That will mean I will defer it and 
bring the witness back later, if that is what Mr. Paisley wants. I concede that 
would have to come out on my side of the case, since I propounded the question 
on cross examination to Mrs. Moore and she denied it. I laid the impeaching 
question and really I should elicit that on my side of the case. 


MR. PAISLEY: I have no objection to his bringing it out now, so long as 


the jury knows that it is his witness and he is bound by his answers. 


MR. AHERN: I think, Your Honor, in view of the fact there may be some 


point raised if I put on evidence, I will defer this question. I don't want to waive 
any legal points I might have. I will defer the question until a later time. 
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THE COURT: You may step down. Is that all, now? 

MR. AHERN: May the witness be on telephone call, Your Honor? 

MR. PAISLEY: Well now, if Your Honor -- 

THE COURT: . I don't think this witness can be on telephone call and go 


back to New York, Mr. Ahern. 


MR. AHERN:. Well, he is stationed here in the District of Columbia. 


. THE WITNESS: Yes, ma'am, I am stationed here. 


THE COURT: Oh, you are stationed here? 

THE WITNESS: Yes, ma'am. 

THE COURT: . Where? 

THE WITNESS: At the Receiving Station. 

MR. PAISLEY: I don't know, Your Honor. I think that he is on temporary 


- duty pending his return to his ship. I think if he wants to ask him, he should 
ask him now. 


Yr 


=_ 


¥ 


Be oy 
THE COURT: He doesn't want to ask him now because he doesn't want 


- to foreclose his possibility of making motions at the end of the Government's 
case, I suppose. 


MR. AHERN: . Would they be willing to stipulate that point wouldn't be 


raised if I asked that question? 


MR.. PAISLEY:. We wouldn't raise it. 
MR. AHERN: You wouldn't raise it? 
THE COURT: . That is what they said. If you desire to make him your wit- 


ness for this question, you may ask it. 


BY MR. AHERN: 
Q. Did some elderly lady, who is a witness in this case, come up to you 


and make some derogatory remark about the Chief? A. Yes, sir. 
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think... She says that some people -- let's see, now -- money goes to their head. 
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Q. .What did she say? A. Well, she said that -- wait a minute. Let me 


THE COURT: I couldn't understand what you said. Suppose you think 


about what she said and then tell us what it is when you recall it. 


_ THE WITNESS: . She says that he should know better. I can't recall it right 


how. 


THE COURT:. Would you tell us what this lady looked like? 
THE WITNESS: Well, she was old. 

THE COURT: Old? 

THE WITNESS: Yes, ma'am. 

THE COURT:. What color was her hair? 

THE WITNESS: Gray. 


THE COURT: Gray hair? 


THE WITNESS: Yes, ma'am. 

THE COURT: How tall was she? 

THE WITNESS: About four-five. And she was wearing glasses. 
THE COURT: Was she medium-sized, thin or fat? 

THE WITNESS: . She was on the thin side. 

THE COURT: On the thin side? 
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THE WITNESS: . Yes, ma'am. 
. THE COURT: : Do you know her name? 
THE WITNESS: No, ma'am. I think it is Moore. 
THE COURT: You think it is Moore? 

THE WITNESS: Yes, ma'am. 

BY MR. AHERN: 

Q. IfIcan refresh your recollection, Mr. Witness, did she say anything, 
in substance, if it weren't for, the Chief, they wouldn't all have to be down here? 
A. Yes, sir. 

Q. That is all. 

MR. PAISLEY: I have no questions. That is all. Thank you. 

- THE COURT: . You are excused. You may leave the Courthouse, if you 
wish. | 
(Witness was excused. ) 
MR. PAISLEY: Call Mr. Lundregan. 
- Whereupon, 
KENNETH N. LUNDREGAN. 


* * *£* * *€ *€ * 


208 DIRECT EXAMINATION 
* * * * * * K 
Q. Are you employed? A. Yes, sir; Iam employed by the Citizens Bank of 
Maryland, Riverdale, Maryland. 

Q. How long have you been there, Mr. Lundregan? A. Roughly, 2 year 
and a half. 

Q. What is the nature of your work? A. I am Assistant Supervisor of 
the Bookkeeping Department. 

Q. . Will you tell the Court and jury whether or not an Elmer L. Borges 
maintains a checking account in that bank? A. Yes, he does maintain a check- 
ing account. 

Q. Is it a joint account with his wife? A. Yes, it is. 


Q. If you remember? A. Yes, sir. 
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Q. Did you have occasion, Mr. Lundregan, to produce certain records 
of the bank before a Grand Jury recently? A. Yes, sir, I did. 
209 Q. ._ Did you produce the records of his bank account? A. I did, yes, sir. 
Q. In what form were those records? A. They were photostats of the 
microfilm record of Mr. Borges’ account. 
Q. .Were you called upon to produce the deposit tickets? A. Yes, sir, I 


Q. For the month of November 1956 and February '57? A. I was, yes, sir. 

Q. And what else were you called upon to produce? A. To produce not 
only the deposits but the checks that were deposited in the bank by Mr. Borges. 

Q. Now, did you have the checks which he had deposited into the account 
in those months? A. Yes, we did. 

Q. Did you have the original checks? A. Yes, the original checks. No, 
we had microfilms of the original checks. 

Q. The original checks, I take it, had just cleared through regular bank- 
ing channels? A. Yes, sir. 

Q. Is that the only record you now have of the checks which were depo- 
sited by Mr. Borges inthe account? A. Yes, sir, the microfilm records. 

210 Q. Are they kept in the regular course of business? A. Yes, sir, they are. 

Q. Is it the custom of the bank to microfilm all checks that are deposited 
by customers each day? A. Yes, sir, all checks are filmed. 

Q. Now, what does the bank customarily do with the deposit tickets which 
the customer brings to the window with his deposits? A. All deposits are filmed 
before they are mailed out to the customer. 

Q. You mean the deposit tickets? A. . Deposit tickets, yes, sir. 

Q. In other words, your bank sends back to the customer the original 
deposit ticket? A. Wedo, yes, sir. 

Q.. So you don't have the original deposit tickets? A. No, sir; we have 
the microfilm of the original deposit ticket. 

Q. Have you brought those microfilms with you here today? A. Yes, 

I have. 


Q. Do you have them in your possession? A. Yes, I have. . Each day's 
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receipts are on one of these films. 
211 Q. In other words, that is a record of a whole day's business? A. Ofa 

day's business. . 

Q. There would be no way for the jury to hold that up to the light and see 
them? A. Not at all. Not without a viewer. 

Q. I show you Government's Exhibits 1, 6, 9, and call your attention to 
Government's Exhibit 1, first, being a check to S. V.. MacDonald for $400. Was 


that check ever handled by your bank? 
x ok ok oe ke Ok Ok Ok 


212 Q. Was that check ever handled by your bank? A. Yes, sir, it was. It 
has our endorsement on it. 
Q. You recognize your bank stamp on the back? A. Ido, yes, sir. 
Q. .Can you tell the date? A. This was November 10, 1956. 
213 Q. I show you Government's Exhibit 6, being a check to W. A.. Desimone, 
for $400. Was that check deposited in your bank? A. Yes, sir, this one has 


our endorsement, too. 

Q. What date? A. November 16, 1956. 

Q. I show you Government's Exhibit 9, now, being a check toa S. A.. Ryan. 
Can you tell whether that was deposited in your bank? A. Yes, sir, this has 
our bank endorsement, too. 

Q. . What date? A. Dated February 5, 1957. 

Q. That is the date of the endorsement? A. Yes, sir. 

Q. Now, do you notice that on the back of each check the words "For 
deposit only," are written? A. Yes, sir. 

Q.. Did either one of the payees maintain a bank account in your bank? 
A. No, sir. None of these payees had accounts in our bank. 

Q. Were those checks cashed? A. No; they were deposited. 

Q.. To what account were they deposited? A. Well, through an investi- 

214 gation and checking the accounts, I find that all three were deposited to 

Mr. Borges’ account. 

Q. Have you had occasion to examine what purported to be photostats of 
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the microfilms which you brought to Court? A. . Yes, sir, I have. 
* * * * kK Kk OK OX 


Q. .I show you Government's Exhibits 25 and 26, for identification, Mr. 
Lundregan. Have you seen those before? A. Yes, sir, I have. 

Q. Have you had occasion to check those photostats which I have just handed 
you, Government's Exhibits 25 and 26? A. Yes, sir; I checked them and dated 
and signed my initials on the back of each one. 

215 Q. Have you checked them against the microfilms, themselves? A. Yes, 
sir, Idid. Each one, I checked against the microfilms. 

Q. . Did you notice any differences between the documents as reproduced 
there on the photostats and those on the microfilms? A. None whatsoever. 

Q. . Would you say they are accurate reproductions? A. Yes, sir. I 
checked each one carefully and they were accurate reproductions. 

Q. I call your attention to what appears to be a ledger sheet, or bank 
statement. Does the bank retain a copy of a customer's ledger sheet in any 


other form? A. No, sir. In this particular type of account, the record is the 


microfilm. 
Q.. What? A. In this particular type of account, the record is the microfilm. 


Q. Your present record is the microfilm? A. Is the microfilm, yes, sir. 

Q. Are those reproductions of the ledger sheets of the Elmer L. Borges 
account? A. Yes, sir, they are. These are the statements. 

216 Q. - Do you send the customer a statement every month? A. Once a month, 
yes, sir. 

Q. With his checks? A. . With his checks. 

Q. And with his deposits? A. And deposits, yes, sir. 

Q. I call your attention to what appears to be a deposit ticket for Febru- 
ary 5, 1957; and I call your attention to Government's Exhibit 9, being a check 
of February 1, 1957. And on the deposit ticket, I call your attention to the fi- 

| gures 15-71-511. . From your experience in the bank there, what is the signi- 
ficance of the number I just mentioned? A. Well, "15-71-511" is the ABA. 
number for the Anacostia National Bank of Washington, D.. C. 
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Q. American Banking Association? A. Yes, sir. 
Q. - Does every bank have a symbol and that appears on its checks? A. 


Yes, sir. 
Q. Do you know what the custom is when depositors deposit a number of 
checks in the bank as to listing the checks? A. All customers are asked to list 
217 the ABA number. 
Q. Rather than writing out the name of the bank? A. They can write out 


the name of the bank, but the number is enough. 
Q. . I call your attention to part of this photostat which you have identified. 


It appears to be a photostat of a check to C. A. Ryan. Have you compared that 
photostat with the original check here, Government's Exhibit 9? A. Yes, sir, I 
have. 

Q. It appears to be the same check, to you? A. It does, yes, sir. 


MR. PAISLEY: We offer in evidence these photostats. 
* * * * *€ K* KX 


225 Q. Mr. Lundregan, I call your attention to Government's Exhibit 25, for 


identification, and call your attention to the statement of account there. A. Yes, sir. 


Q. . Can you tell when that was sent to the customer? A. Well, the state- 
ment was made as of December 3. Probably was a few days later it was mailed 
out to him. 

Q. 1956? A. Yes, 1956. 

Q. . Does it cover his transactions in the bank during the month of Novem- 


ber 1956? A. Yes, sir. 
Q. I call your attention to Government's Exhibit 26-A. Do you see another 


bank statement? A. Yes, sir, I do. 
226 Q. What period does that cover? A.. Well, this is dated March 4, 1957, 
and it covers the period of through the month of February. 
Q. 1957? A. 1957, that is right. 
Q. Now, all these other photostats of checks and deposit tickets and state- 
ments, and so forth, does that comprise the complete bank account for the months 


of. February 1957 and November 1956? A. Yes, sir, it does. 
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Q. . In other words, these, as they now stand before you, these three groups, 
comprise the whole bank account of Elmer L. Borges for November, 1956, and 
February '57? A. Yes, sir. 


Q.. Does it also include the three checks which are before you here to 
Ryan, Desimone and MacDonald? A. Yes, sir, it does. 
MR. PAISLEY: I think that makes it perfectly clear, Your Honor. I offer 
the whole group of checks. 
THE COURT: . Exhibits 25 and 26, those exhibits are admitted. 
MR. AHERN: May that be over our objection, Your Honor? 
THE COURT:. Certainly, over your objection. 
227 THE CLERK: Government's Exhibits 25 and 26. 


(Documents previously marked Govern- 
ment's Exhibits 25 and 26, for identifi- 
cation, were received in evidence. ) 


* * * * * k KX 
229 MR. PAISLEY: I offer them. 
MR. AHERN: Although we think, Your Honor, it is largely irrelevant, we 
will not object. 
THE COURT: Very well, 27 is admitted. 
THE CLERK: Government's Exhibit 27-A through G. 


(Documents referred to, previously 
marked Government's Exhibit 27, for 
identification, were received in evidence. ) 


* * * * * kK OK + 
230 BY MR. PAISLEY: 

Q. I hand you Government's Exhibits 25, 26, and the three original checks, 
the MacDonald, Desimone and Ryan checks, and I call your attention to a depo- 
sit, photostat of a deposit ticket of November 9, 1957, of a $400 check. Have 
you been able to identify that particular check in this group of photostats that 
are before you? A. Yes, sir. 

Q. . The check that was deposited with that deposit ticket? A. That was 
the check written to S. V. MacDonald, $400. 
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Q. . I call your attention to a deposit ticket of November 15, 1956, showing 
a deposit of a $400 check. Have you been able to identify that check? A. Yes, 
sir. That was the check made payable to W. A.. Desimone. 

Q. And lastly, I call your attention to a deposit ticket of February 5, 1952. 

231 THE COURT: Did you say 1952? 

MR. PAISLEY: '57, Your Honor, Iam sorry. It is written like a "2" and 
it threw me. 

BY MR. PAISLEY: 

Q. I ask you if you have been able to identify the $400 check that was de- 
posited with that ticket? A. Yes, sir; that was a check made payable to C. A. 

_. Ryan. 

Q. I call your attention to the two bank statements, themselves, for a per- 
iod covering November '56 and February '57. What was the balance at the be- 
ginning of the November period? A. . $104. 61. 

Q. . What was the balance at the end of the period? A. $7.35. _ 

Q. Now, take the February period. . Will you give us the balance at the 
beginning of the period? A. At the beginning of the period, the balance was $165. 54. 

Q. And what was it at the end of the period? A. At the end of the period, 

_ the balance was $249. 45. 


* * *£ *€ © *€ *X * 


232 CROSS EXAMINATION 
* *£ * * *£ * * * 
237 BY MR. FITZGERALD: 
Q. Do you know whether or not, in the case of MacDonald, Ryan, or Desi- 
mone -- do you know whether or not these checks may have been cashed for Ryan, 
- MacDonald or Desimone, and then ended up in Borges’ account? A. No, sir, I 
would say they could not have been cashed. They were deposited. 
| Q. How wuld you say that? A. For one thing, if they were cashed, they 
would definitely have the teller’s stamp on them. 
Q. Iam not talking about cashed at the teller's window of your bank. A. 
Oh,-I see. 
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Q.. Iam saying, could they be cashed at the Federal. Credit Union? A. I 
don't see how they could have been, sir, no. 
Q. I mean, supposing, for instance, Borges met a man by the name of 
_ MacDonald, or who purported to be MacDonald, and he gave him a check and 
asked somebody to endorse the check, could Borges turn over the $400 and then 
put the MacDonald check in his own account? Could he do a thing like that? A. 
- I suppose that would be possible, sir. 
Q. It is possible? A. Yes, I suppose it would be 
238 Q. . You don't know whether that was done in this case? A. No, I would not. 
Q. . You don't know whether it was done in the case of any of these exhibits 
‘ that have been put in evidence? I am now referring to Government's Exhibit No. 
1, a check payable to MacDonald, and endorsed in the name of MacDonald; and 
Iam talking about Government's Exhibit No. 6, a check payable to Desimone, 
and endorsed by W. A. Desimone; and a check payable to Ryan, and endorsed by 
a Ryan? A. Yes, sir. 
Q. . You don't know whether MacDonald, Ryan, or Desimone ever got cash 
for those checks? A. No, sir; I would have no way of knowing. 
Q. Oh, you have no knowledge of that? A. No. 
Q. . But it is a possibility that that could occur? 
MR. PAISLEY:. Now, Your Honor, on the grounds of repetition, he has 
the witness stating that a half dozen times. 
THE COURT: . The objection is sustained. 
BY MR. FITZGERALD: 
Q. How often do you goto the Eastover Bank? A. I never have occasion 
t o go to the Eastover Branch, sir. 
239 Q. You didn't photostat these checks? A. All of these checks were pho- 
tostated in Riverdale. All our records are in Riverdale. 
Q. . Who did the photostating ? 
MR. PAISLEY: I think that is immaterial; might bear on their admissi- 
bility, but they are all in evidence now. 
MR. FITZGERALD: Over objections. I thought he photostated -- 
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THE COURT:. The objection was made by the defense to the records on 
the ground that they wanted the person who had photostated them andthe objection ~* 
was overruled. 

BY MR. FITZGERALD: 

Q. But your testimony is that you got these selected documents and turned 
them over and they were photostated and you are here with these selected ones 
that you have selected? A. Yes, sir. 

Q. Now, turning to the last three series that were introduced this morn- 
ing, I think they number 25, 26 and 27; is that right? A. . That is right, sir. ” 

Q. And 27 included exhibits A through F, as in Frank; is that right? A. 
27? I don't know about 27. 

Q. Would you look and see, because I have a very poor memory. A. I 

240 have 25 and 26 here before me. 

MR. FITZGERALD: Would the Clerk pass 27? 

BY MR... FITZGERALD: 

Q. Now, what does 27-A through F -- is it? A. A through G, sir. 

Q. Athrough G, seven documents there. . What is that particular group? 
A. . This group is checks which were part of his deposits and checks which he 
deposited which were taken out of the -- in other words, I think these were in 
sequence with the two statements and all the checks drawn and deposited against 
that account that month; and these were separated from them. ‘ 

Q. . In other words, these were checks that were drawn on the Citizens ‘ 
Bank and you brought them -- these are photostatic copies of the checks? A. ¥ 
Yes, sir, photostatic copies of them. 

Q. And representing the Borges account there? A. Yes, sir. 

. Q. Incidentally, getting back to that account, was that a single account or 
were there others in that account? A. . That is a joint account with Mr. Borges ie 


and Florence Borges, his wife. ’ 
241 Q. What isthename? A. Florence Borges. | 
Q. How do you tell that? A. It is a joint account, sir. ; 


Q. So, others, other than Mr. Borges had access to that account? They 
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could deposit or withdraw; is that right? A. Yes, sir. 

Q. Mrs. Borges, his wife. Going back to 26-A through G, -- you say there 
are photostatic copies of checks there and are the endorsements of each check 
photostated there, too? A. Are you referring to 27, sir? 

Q. . Yes, 27-A through, what is it, G? A. Yes, 27-A through G. In this 
particular type of account, the endorsements are not photostated on checks drawn 
on his own account. Only one side is microfilmed. 

Q. You don't photostat the other side? A. No, sir, not in the special 
checking accounts. I am referring to the checks drawn on his own account. 

Q. Oh, Isee. Directing your attention to the last page, 27-G, or 27-F, 
rather, next to the last page, does that contain five checks photostated there? 

A. It does. 
Q. I see. 
MR. FITZGERALD: I would like to mark these for identification. The 


242 Court Reporter will please identify these checks as Defendant's Exhibits 


for identification 1, 2 and 3. 


(Checks referred to were marked Defend- 
ant's Exhibits 1, 2, and 3, for identification. ) 


MR. PAISLEY: May I take a look at them, counsel? 

MR. FITZGERALD: Oh, yes. Iam just identifying them. I am not in- 
troducing them. . 

MR. PAISLEY: That was true with the microfilm, but I let you look at 
them before I offered them. 

. THE COURT: . You say 1, 2 and 3? 

MR. FITZGERALD: Yes, I just identified them, 1, 2, and 3, checks 
drawn on the Citizens National Bank. 

MR. PAISLEY: Yes, sir, thank you. 

MR. FITZGERALD: Pardon me. Checks drawn on the Citizens Bank of 
Maryland. 

BY MR... FITZGERALD: 

Q. . Would you look at these checks, Mr. Witness? Iam handing you De- 
fendant's Exhibits 1, 2, and 3, for identification, and ask you if those appear 
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to be original checks from the Borges account in your bank? A. Yes, they do, sir. 


Q. Would you look on the reverse side and see whether or not they bear 
any endorsements? A. Yes, they do, sir. 


243 Q. And would you compare these checks with Government's Exhibit 27-F, 


and see whether or not those checks are the same checks that you photostated? 
A. Yes, sir. 

Q. They are? A. Just a moment. 

Q. Five checks in that photostated page, asIrecall. A. Yes, sir. Yes, 
they do compare, sir. 

Q. Now, referring you to those exhibits again, 1, 2, and 3, Defendant's 
Exhibits, what do those checks represent? Drawn where and who cashed them? 
A. Well, two Of the checks are drawn to Cash, and the other is drawn to the 
N.A.S. Anacostia Credit Union. 

Q. Who endorsed them on the back? A. They are endorsed by the N.A.S. 
Anacostia Federal Credit Union. 

Q. What would that indicate to you, as a banker, in that transaction? A. 
Of course, they were deposited -- they were deposited in the bank by N.A:S. 
Anacostia Federal Credit Union, in the Credit Union bank. 

Q. Who drew those checks? A. Elmer L. Borges drew the checks. 


244 Q. What are the dates in Exhibit 1? A. The dates that he drew the checks 


sir? 

Q. Yes. 

MR. PAISLEY: Just a moment. I am unable to see the materiality of 
this. It certainly isn't proper cross examination of this witness. Doesn't relate 
to direct testimony. 

MR. FITZGERALD: Well, if Your Honor pleases, this is merely nothing 
but duplication of what the Government has put in already on direct. They put 
in 27-F, which is the front page of these checks. I am putting in not only the 
front of the same checks, but the rear of the checks which show that these were 
checks drawn by Borges and cashed in the Federal Credit Union, of which he 
was treasurer, showing, of course, the activity there. The Government opened 


Py 
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this up by putting those checks in. But for some unknown reason, they didn't 
bring the endorsements in. 

MR. PAISLEY: Well, Your Honor, unknown reason -- the witness already 
explained to him that their custom is not to photostat the backs of all those that 
deposit the checks. 

THE COURT: I recall the witness saying that. 

MR.. FITZGERALD: Ido, too. Iam sorry. 

245 MR. PAISLEY: Now he is asking this witness, telling the date on three 
of the documents presented to him. Of course, the documents speak for them- 


selves. This is just not proper cross examination. If he wants to call this wit- 


ness back when he puts in his own case, I have no objection to that. I object to 
his taking up my time on his case. 

THE COURT: This witness hasn't testified anything about what is on the 

_back of these checks. As I understand your questions, they are all directed to 
what is on the back of these checks? 

MR. FITZGERALD: If Your Honor pleases -- 

‘THE COURT: May I see these checks, please, Mr. Clerk? 

MR.. FITZGERALD: My understanding is that the testimony of the witness 
is that these were all revealed that they were deposited into the Anacostia Fed- 
‘eral Credit Union, or at least cashed there. 

THE COURT: I will overrule the objection. You want him to tell what 

this says on the back; is that it? 

MR. FITZGERALD: Yes. 

THE COURT: Defendant's Exhibit 1. Will you tell him what is on the 
back of Defendant's Exhibit, for identification, No. 1? 

THE WITNESS: By that you mean, you want to know the endorsement on 
the back? 

246 MR. FITZGERALD: Yes, who endorsed the back? 

THE WITNESS: They are endorsed by the N.A.S. Anacostia Federal Cre- 
dit Union, all three of them. 

BY MR. FITZGERALD: 
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Q. How does it appear onthere? A. It says, "For deposit only to the 
credit N.A.S." It is stamped on. 

Q. Oh, it is stampedon? A. Yes, sir. 

Q. What does that mean to you? A. Means to me that the Federal Credit 
Union deposited these checks in their bank. 

Q. And collected money onthem? A. Well, yes, if they were deposited 
to their account, they collected money on them. 

Q. From whom? A. I don't quite understand your question, sir. Do you 
mean, did they necessarily cash these checks for Mr. Borges? Is that what you 
are asking me? 

Q. No. Iam asking you -- you have got three checks there drawn by Bor- 
ges; is that not right? A. Yes. 

Q. Is that not right? A. Yes, sir. 

247 Q. And drawn payable to Cash; isn't that right? A. Two to Cash and one 
made payable to the Credit Union.’ 

Q. Thatis right. A. Yes, sir. 

Q. And who cashed those checks? A. Well, I would say the Credit Union 
cashed them. 

Q. Why would you say that? A. Well, their endorsement is on the back 
of the check. 

Q. How can a Credit Union cash it? A. Well, I suppose they could cash 
a check. 

THE COURT: Do you know whether or not they cash checks, Federal Cre- 
dit Unions? 

THE WITNESS: Idonot. I imagine they do. I am not sure. 

THE COURT: We don't want you to tell us what you imagine, but only what 
you know. 

THE WITNESS: I do not know whether they cash checks or not, no. 

BY MR. FITZGERALD: 
Q. Well, that check is endorsed by the Federal Credit Union; right? A. 
Right. 
248 Q. Instamp? A. Right. 


ee 


2 


ie 
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Q. . Doesn't that mean, in the general course of your business, that the 

bank would only pay money to the Federal Credit Union because that was the en- 
- dorser of those three checks? A. You are referring to -- 

Q. When the checks were presented for collection by the Federal Credit 
Union? A. Well, of course, we would pay the bank that sent the checks to us. 

Q. . Can't you tell from the endorsements? A. Is that what you want? 

Q. Yes. A. If you will excuse mea moment. These endorsements are 
very hard to read sometimes. We received these checks from the National Met- 
ropolitan Bank, where they were probably deposited by the Credit Union. Let's 
see where they have their account. I see no other endorsements on there. 

Q. In other words, the Anacostia Federal Credit Union received this money 
as a result of Borges drawing these checks? A. Yes, sir, that is correct. 

, Q. That is obvious the way business is done with checks? A. That is right. 
249 Q. Now, are you able to tell who, in the Federal Credit Union, deposited 
_ these checks for collection? A. No, I am not able to tell that. 

Q. Why aren't you? A. Well, of course, it says only for deposit to the 
credit of this Federal Credit Union. There are no individual names endorsed. 

Q. Now, these are the same checks that the Government has set forth in 
the photostat on 27-F; is that right? A. Yes. 

Q. These are the originals, whereas, 27-F is the ohotostat? A. That is 
right. 

Q. Do you have any knowledge of whether other checks were cashed from 
studying this account, and cashed at the Credit Union by Borges or by Borges in 
the name for somebody else? 

THE COURT: Mr.. Fitzgerald, I think you are putting too much into one 


question. 
' BY MR. FITZGERALD: 

Q. Well, did you have any knowledge that this was going on before I brought 
this question to your attention today? 

MR. PAISLEY: Your Honor, I don't know what he is talking about, this 


going on. 
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250 THE COURT: I don't either. The objection is sustained to the question. 
, BY MR. FITZGERALD: 

Q. Well, you have testified that you have indicated that this means to you, 
as a banker, or bank employee, that Borges cashed some checks at the Federal 
Credit Union; is that right? A. That is right, sir. 

Q. Now, did you know that before you came here today? 

MR. PAISLEY: That is immaterial, Your Honor. What has that got to 
do with this case? I object. 

THE COURT: The objection is sustained. 

BY MR. FITZGERALD: 

Q. Have you made a study of his account from beginning to end? A. Not 
a deep study, no, sir. I have observed his account, but I haven't studied it. 

Q. You don't know what went on as far as check cashing arrangement were 
concerned, or other arrangements? A. I can't sayI do. 

Q. You never saw Borges make any deposits or withdrawals? -A. No. 


* * * * * * KX * 


252 STEVE V. BOGGS. 
* oe * kK eK KX 


DIRECT EXAMINATION 
* * *£* * *£* KX K 
Q. And you are in the Navy; are you? A. Yes, sir. 
Q. What is your rank, Mr. Boggs? A. Aviation Chief Machinist Mate. 
Q. And where are you stationed? A. At the Naval Air Station, Anacostia, 
D. C. 
Q. How long have you been stationed there? A. Betwo years in Novem- 
ber, sir, approximately 18 months. 
*¥ *£ * * *£ kK KX 
253 Q. Now, in the course of your service there, have you had occasion to 
meet the defendant, Elmer L. Borges? A. Yes, sir. 
Q. In your daily work, do you work together? A. We were working in 
the same building, but on a different floor. 
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254 Q. Did you have anything, Mr. Boggs, to do with the Credit Union on that 
Naval Air Station? A. Yes, sir. 
. You did? A. Yes, sir. 
What did you have to do with it? A. I was on the Credit Committee. 
How long were you on the Credit Committee? A. Approximately a year. 
Q. . For what period was that? A. I think it was from about February '57, 
until January '58. 
Q. February of '57 to January -- A. Until January of this year, yes, sir. 
Q. Of this year. Did you ever serve on the Credit Committee? A. Yes, sir 
Q. . Frequently or infrequently? A. Well, we had meetings at intervals to 
approve loans, applicants. 
Q. Were you on the Credit Committee in November 1956? A. No, sir. 
Q. In February 1957? A. I think it was probably about February of '57, 
that I first started to serve on the Credit Committee. 


Q. Did you ever approve a loan for either a Desimone or a MacDonald or 


C. A. Ryan? | 

256 MR. AHERN: I object to that. The answer to that is obvious. He wasn't 
on the Credit Committee when these checks were written. That question couldn't 
be asked in good faith. 

MR. PAISLEY:. Well now, just a moment, Your Honor. He said he was on 
the Credit Committee some time in February. I just asked him if he ever approved 
a loan for any of those three people. We can eliminate two of them. 

MR. AHERN: I know, Mr. Paisley, but those loans were in '56. 

MR. PAISLEY: We will eliminate those, if Your Honor please. I will con- 
fine it to the February 1957 one. 

MR. AHERN: I withdraw my objection, then. 

BY MR. PAISLEY: 

Q. Did you ever approve a loan in February of 1957, fora C. A. Ryan? 

A. No, sir. 
Q. Now, Mr. Boggs, did you ever make any deposits into the Credit Union? 
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A. Of my own deposits, of my own funds? 
Q. Yes, sir. A. Yes, sir. 
Q. And did you receive a deposit book? A. Yes, sir. 
Q. When you made your deposit? A. Yes, sir. 
MR. PAISLEY: Mark this, please. 
THE CLERK: Government's Exhibit 28, for identification. 


(Document referred to was marked Gov- 
ernment's Exhibit 28, for identification.) 


BY MR. PAISLEY: 

Q. I show you what has been marked for identification Government's Ex- 
hibit 28. Have you ever seen that before? A. Yes, sir. 

Q. Under what circumstances? Under what circumstances did you first 
see it? A. This book was given to me when I made this deposit. 


Q. By whom? A. By Elmer Borges. ; 
Q. Do you recall now, Mr. Boggs, where you were when you made the 


deposit? A. I don't recall exactly, no sir, whether I was in the -- I think I was 
in the Operations Building at this time. | 
Q. Well, was Mr. Borges there, too? A. Yes, sir. 
Q. And did you give him the deposit? A. The amount shown on this book? 
(258 Q. Yes. A. Yes, sir. 
| Q. How much did you deposit in the Credit Union with Mr. Borges on that 
occasion? A. $4,000. 
©. Was it in cash or checks, or what? A. Cash and checks. 
Q. How much cash? A. I don't recall the exact amount. 
Q. What is your best recollection? A. I couldn't say without seeing the 
checks that I gave him at that time. 
Q. Do you have any idea how much of it was cash and how much checks? 
A. My best recollection, I think there was a check for around $2300, somewhere 
around there. I know one deposit there was a check for that amount. I am not 
sure whether it was this one or the other one. 
Q. How much money do you have in the Credit Union now? A. I have 
$6,000, sir. 
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Q. Itake it you made other deposits? A. Yes, sir; I made two deposits 
of $4,000 each, and later I withdrew $2, 000. 

Q. On what date did you make the first deposit? A. The best I recall was 
in February '57. 

259 Q. That would have been a few months before this particular deposit? A. 
' Yes, sir. ° 

Q. Did you make the deposit on the date shown there in the exhibit you 
have before you? A. Yes, sir. 

Q. Was there any discussion on that occasion between you and Mr. Borges 
aboutthis deposit represented by Government's Exhibit 28? A. No, sir, other 
than that I gave him the money for deposit. 

Q. And he gave you this book? A. And he gave me the book, yes, sir. 

MR. PAISLEY: I offer it in evidence. 

MR. AHERN: No objection, Your Honor. 

THE COURT: Have you finished with the examination of Government's 28? 

MR. FITZGERALD: Yes. 

THE COURT: Government's 28 for identification, is admitted. 

MR. PAISLEY: I would like to call this to the jury's attention, Your Honor. 

THE CLERK: Government's Exhibit 28. 


260 (Government's Exhibit No. 28, previously 
marked for identification was received in 
evidence. ) 


MR. PAISLEY: This deposit book, ladies and gentlemen, I will pass it to 
you. I call your attention to the entry: "5-24-57, paid in, $4,000; balance $4, 000; 
fees, fines, 50 cents." The initial here appears to be "S. B." 


(Whereupon, the said exhibit was passed 
among the jurors. ) 


BY MR. PAISLEY: 

Q. I show you a check that is in evidence as Government's Exhibit 12, 
being a check to you, for a thousand dollars, drawn on the Credit Union bank 
account in the Anacostia National Bank. Have you seen that check before? A. 


Yes, sir. 
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Q. When did you first see it, Mr. Boggs? A. When it was shown to me 
by special agents for the FBI. 

Q. Approximately when? A. In January of this year. 

Q. Did you endorse it? A. No, sir. 

Q. Did you know of its existence before the FBI agent showed it to you in 
January of this year? A. No, Sir. 

261 Q. Did you ever authorize Elmer L. Borges to draw a thousand dollars 

out of your account? A. No, sir. 

Q. Now, when you learned about it, did you subsequently have any discus- 
sion with Mr. Borges about it? A. No, sir. 

MR. AHERN: I didn't get the answer. 


(Whereupon, the answer was read by the 
reporter.) 


BY MR. PAISLEY: 

Q. Did you ever have any discussion with Mr. Borges about that transac- 
tion? A. No, sir. 

Q. Atno time? A No, sir. You mean about this, about the check? 

Q. About the transaction, about his having withdrawn any money -- A. 
Oh, yes, Sir. 

Q. -- from the account? A. About the transaction, yes, sir, before I 
knew about the check. 

Q. That is what I meant, about the transaction. A. Yes, sir. 

262 Q. When did you discuss the transaction with him? A. He came to me in 


January of this year, shortly after the investigation started at the Naval Air Station. 


Q. Well now, was that before the FBI agent showed you this check? A. 
Yes, sir. 

Q. How long before? A. Approximately a week, cr two weeks, some- 
where around that time. 

Q. Ail right. You say he came to you. Now, what was the discussion? 
A He told me he had taken a thousand dollars from my éccount. 

Q. Did he say anything else? I can't testify for you. You have to testify. 








97 

A. He said that he had taken it from my account without my knowledge, and that 
he knew that the FBI would be calling me up for investigation; and he wanted to 
tell me about it before they had discovered this. 

Q. Tell the rest of the conversation, please, if there was any more. A. 
He said he had used the money to help his sister who was about to lose her home. 
And to the best of my recollection, he said that he had put it back in my account 
at a later date than the time he had withdrawn it. He said he knew that he was 

263 going to be under suspicion -- 

Q. That he was what? A. That he would be under suspicion of the robbery 
at the Naval Air Station. And I told him then that I would tell the special agents, © 
when they called me up, that I had made him a loan of a thousand dollars; and then 


he gave me a promissory note for a thousand dollars at six per cent interest. 


Later on, after I was called up before the special agents for interrogation, I did 
tell them that I had loaned him a thousand dollars; and later on, I changed my 
statement and under sworn statement I told them that I knew nothing about the 
transaction until he came to me and told me about it. 

Q. Which is the truth? A. The sworn statement that I gave the FBI. I 
knew nothing about the transaction. 

Q. And the testimony you have given here -- A. Yes, sir. 

Q. -- that is the truth about it? 

A. Yes, sir. 

Q. Now, I show you what purports to be a note signed by someone -- 

264 MR. PAISLEY: I had better have it marked, I guess. 
THE CLERK: Government's Exhibit 29, for identification. 


(Document referred to was marked Gov- 
ernment's Exhibit 29, for identification.) 


BY MR. PAISLEY: 

Q. I show you Government's Exhibit 29, for identification. Is that the 
note? A. Yes, sir. 

Q. On or about what date was it actually executed and given to you? A. 
About the middle of January of this year. 
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MR. AHERN: What is the number of that, Mr. Paisley? 

MR. PAISLEY: 29. We offer it in evidence. 

MR. AHERN: Your Honor, I think Your Honor should defer ruling on it 
until after cross examination. It may well be there won't be any objection to that. 
Would Your Honor defer ruling on its admissibility until the examination of the 
witness is completed? 

THE COURT: Well, I think whatever objections you have you should make 

265 now, after you have had an opportunity to examine it. 

MR. AHERN: We have no objection to this, Your Honor. 

THE COURT: Very well, admitted. No. 29 for identification is admitted. 

THE CLERK: Government's Exhibit No. 29. 


(Government's Exhibit No. 29, previously 
marked for identification, was received 
in evidence.) 


MR. PAISLEY: I would like to show this to the jury, Your Honor. 
THE COURT: You may. 
MR. PAISLEY: I will just read this note to you, ladies and gentlemen. 


It is a promissory note. Total note, $1,000, in figures, and in letters, written out: 


"J, Elmer L. Borges, do hereby agree to pay one Steve Boggs the sum 
of $1,000 plus interest at the rate of six per cent per annum. This note, 
if in default, will give Steve Boggs title to all my properties or moneys to 
cover said note. In case of death, this note will be used to collect unpaid 
balance and interest from insurance or property of Elmer L. Borges. 
266 "Signed this date, April 11, 1957. Elmer L. Borges." 
and his symbol and so on. 


(Whereupon, Government's Exhibit No. 29 
was passed among the jurors.) 


BY MR. PAISLEY: ) 

Q. I show you Government's Exhibit 17, being a ledger sheet of the Credit 
Union, crediting Steve Vernon, or Steve Vincent Boggs with $4,000 on July 1, 1957. 
First I will ask you to clear up Steve Vernon or Steve Vincent. What is your name? 
A. Steve Vivian. 
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Your name is Steve Vivian? A. Yes, sir. 
Is there a Steve Vernon? A. That is my son, yes, sir. 
How old is he? A. Heis 28 years old? 
. .Is there a Steve Vincent? A. I never heard of any such person. 
Do you have another son? A. No, sir. 


Q. . Can you account for the names being in that condition? A. No, sirI~ 


‘cannot, sir. 
267 Q. Was it your money or your son's money, the $4,000? A. It was my 
money. . The account was opened up in mine and my son's names. 

Q. When did you first learn that you were not given credit on the books of 

‘the Credit Union for the $4, 000 until July 1, 1957? A. After the special agent 
showed me the card, this ledger card. 

Q.. The one you have in your handthere? A. Yes, sir. 

Q. When you made that $4, 000 deposit, did you have any side agreement 
whatsoever, of any nature, with the defendant, Elmer L. Borges? A. Would 
you repeat the question, please. 

MR. PAISLEY: Would you read it to him? 


(Whereupon the pending question was read 
by the reporter. ) 


THE WITNESS: No, sir. 

BY MR. PAISLEY: 

Q. You did withdraw $2,000, apparently. I show you Government's Exhibit 
14. Under September 9, 1957. Did you actually make that withdrawal? A. Yes, sir 

268 Q. Now, did you have any discussion at any time with Mr. Borges about 

this $4, 000 transaction? 

MR. AHERN: I think Mr. Paisley, through inadvertence you said any con- 
versation with Mr. Boggs. 

MR. PAISLEY: I mean Mr. Borges. Pardon me. 

BY MR. PAISLEY: 

Q. About the $4, 000 deposit which you made in May 1957? A. No, sir. 

Q. Have you had any conversation with him at all about that? A. No, sir. 
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Q. Atnotime? A. No, sir. 

Q. Did there come a time when Mr. Borges gave you any other deposit 
books? A. Yes, sir. 

Q. What werethe circumstances? A. After the investigation, he gave 
me this note; then he came to me and gave me two other deposit books. 

Q. Why; did he give you any reason why? A. No, sir. 

Q. How many deposit books, in all, did you have when the investigation 
started? A. When the investigation started, I had two books, the original two 

269 books that were given to me when I made the original deposits. 
MR. PAISLEY: Will you mark this one, please? 
THE CLERK: Government's Exhibit 30, for identification. 


(Document referred to was marked Gov- 
ernment's Exhibit 30, for identification. ) 


MR. PAISLEY: Mark this one, also. 
THE CLERK: Government's Exhibit 31, for identification. 


(Document referred to was marked Gov- 
ernment's Exhibit 31, for identification. ) 


THE CLERK: Government's Exhibit 32, for identification. 


(Document referred to was marked Gov- 
ernment's Exhibit 32, for identification. ) 


BY MR. PAISLEY: 

Q. First, Mr. Boggs, I show you a document already in evidence, Gov- 
ernment’s Exhibit 15, being a journal voucher dated February 5, 1957, for $1,000 cov. 
ering a $1,000-transactivn. Dicyou sign, “Sieve Bcggs,*'on that account? A. No, sir. 

270 Q. Do you know who did? A. No, sir. That isn't my signature. 
Q. Now, I show you what has been marked Government's Exhibit 32, for 


identification, being a pass book, 634, a share book -- whatever they call it -- 
and showing a credit to your account on July 1, 1957, of $4,000. When did you 
first get that book? 

MR. AHERN: What Government's exhibit is that, Mr. Paisley? 

MR. PAISLEY: Counsel, I called it out. 

THE COURT: Thirty-two. It was stated in the question. 
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_THE WITNESS: This book was given to me some time in February, after 
the investigation started. | | 
BY MR. PAISLEY: 
Q. By whom? A. By Elmer Borges. 
Q. What were the circumstances? A. He didn't say. He just came over 
and gave me this book. 
Q. . Did you look at it, the inside? A. No, sir, I didn't look inside of it. 
Q. When did you notice the date July 1, 1957? A. After I turned this over 
to the special agents of the FBI and they showed it to me. | 
271 Q. Why didn't you look at it? A. Well, I already had the two original books, 
and I knew that they were correct, and I didn't even know the purpose of this 
book, why it was given to me. 
Q. You kept your two original pass books? A. Yes, sir. 
Q. And you say you didn't even notice that July 1 until the investigation 
started? A. No, sir, I didn't notice the entry in it at all. 
MR. PAISLEY: I offer it in evidence. 
MR. AHERN: No objection. 
THE COURT: . That is 32? 
THE CLERK: Yes, Your Honor. 
. THE COURT: Admitted. 
. THE CLERK: Government's Exhibit 32. 


(Government's Exhibit 32, previously 
marked for identification was received 
in evidence. ) 


(Whereupon, Government's Exhibit No. 
32 was passed among the jurors. ) 


BY MR. PAISLEY: 

272 Q. . Now, I show you two pass books, both numbered 582, Government's 
Exhibits 30, for identification, and 31 for identification. Would you tell us, 
please, which is the original one that was given you, originally? A. The one 
marked Government's Exhibit 31 was the original book. 

Q. Now, when did you get the other one, Government's Exhibit 30, ri 
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believe? A. At the same time that I got this other, the other book, after the 
investigation started in January. 

Q. I call your attention to the fact that Government's Exhibit 30 shows a 
withdrawal of $2,000 in September 1957. Now, you say you did withdraw the 
$2, 000 on about that date? A. Yes, sir, I did. 

Q. Now, do you recall the circumstances when you withdrew the money? 
A. Yes, sir. I told Borges that I wanted to withdraw $2, 000 from my account. 

Q. Did he give youa check? A. Yes, sir. 

Q. And did you take your pass book in and have it -- A. No, sir, I did not. 

Q. -- posted? A. No, sir. 

Q. . Then you just kept your original pass book? A. Yes, sir. I had my 
original pass book at home. I didn't bring it in and he didn't ask me to bring it in. 

273 THE COURT: Will you keep your voice up, please? 

BY MR. PAISLEY: 

Q. He just gave you the check and you didn't go there and have it entered? 
A. No, sir. No entry made in the pass book at that time. 

Q. Isee. Well now, did he give you any reason for giving you this dupli- 
cate pass book showing the withdrawal of the thousand dollars and the $2, 000? 

A. No, sir. 

Q. Did you question him about it? A. No, sir. 

Q. Or raise any question? Just accepted the book? A. Yes, sir. 

MR. PAISLEY: I offer these two in evidence. 

MR. AHERN: No objection. 

THE COURT: Admitted, 30 and 31, for identification. 

THE CLERK: Government's Exhibits 30 and 31. 


(Government's Exhibits 30 and 31, pre- 
viously marked for identification, were 
received in evidence. ) 


(Whereupon, Government's Exhibits 30 
and 31, were passed among the jurors. ) 


* * * * kK kK *K * 


274 MR. AHERN: Your Honor, I wonder, in order to save time this afternoon, 
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if Mr. Paisley would make available to me, in the recess, any oral statements 


this witness adopted or any written statement he signed. . [would make that nor- 


mally at the conclusion of his direct, but I could look it over in my lunch hour. 

THE COURT: . The jurors may pass out of the Court room. You are excused 
for lunch. 

(Whereupon, the jurors left the Court room.) 

THE COURT: Do you have any such statement? 

MR. PAISLEY: Yes, Your Honor, I believe we do. However, I think we 
have to follow the so-called Jencks law. I was under the impression that it read 
they are entitled to them when the witness takes the stand; but I have been told 
that it reads they are entitled to them after he has testified. 

THE COURT: Have you got a copy of that new provision that was passed? 

MR. AHERN: I don't have it with me. My recollection is, Your Honor, 
that it is after the witness -- I don't recall whether it is, takes the stand, or 
completes his direct. But it would seem to me we would need a recess if it is 

275 any length of a half hour for me to study them. I was just making it to save 
time of the Court. I would do it on my lunch hour. 

MR. PAISLEY: I want to expedite it, too, Your Honor. I don't have them 
in my possession. The FBI agent has them. I could probably get it for them. 

THE COURT: Do you have any objection to giving it to them at this point? 

MR. PAISLEY: . No. 

. THE COURT: If you do. I will have to look it up. 

MR. PAISLEY: Any signed statements that he might have given, I have no 
objection to that. 

MR. AHERN: . I want any oral statements he adopted. 

MR. PAISLEY: As I understand that law, which I believe we have to follow, 
it is presumptively -- _ 

THE COURT: .I expect to follow this new law. 

MR. PAISLEY: Yes, then suppose, Your Honor, we get that and argue 
‘that at the proper time? 

THE COURT: Allright. You are all excused for lunch. 
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(Whereupon, counsel approached the bench, 
and the following proceedings were held 
out of the hearing of the jury:) 


MR. PAISLEY: Your Honor, during the recess, I have been advised that 
defense counsel have subpoenaed J.. Edgar Hoover duces tecum, to appear here 
tomorrow, or any of his designated assistants, to bring these records. It doesn't 
look like we are going to get to the defense of this case by tomorrow. I am mov- 
ing to quash this subpoena on that ground; and on the further ground that they 


are obviously trying to try a false issue here. They want all the records of the 


Bureau relating to this investigation of the safe robbery which happened, appar- 
ently happened in January 1958, which is a full half year after any alleged offense 
in this indictment. 

277 A glance at this subpoena, which it calls for, would show Your Honor that 
it is grossly excessive in its demands and thoroughly unauthorized by any law 
that I have ever read. On those grounds, I move to quash the subpoena. We 
don't mind producing anything that is relevant to the issues in this case, volun- 
tarily without any subpoena, if they would ask us. 

THE COURT: . I wonder if we could go on with these witnesses and take 
this up after the jury leaves this afternoon? 

MR. PAISLEY: Oh, yes. 

THE COURT:. Would that suit you just as well? 

MR. PAISLEY: Oh, yes. 

MR. AHERN: I think this is premature. I think the witness should take 
the stand and then is the proper time for this matter to be raised. I don't think 
these things should be taken on prematurely. 

. THE COURT: Iam going to put this over until we finish this witness, if 
that won't inconvenience you, not to have a ruling on it that way. 

MR. PAISLEY: Oh, no. 

. THE COURT: All right. 


* * * *£* *€* KK * * 


278 MR. PAISLEY:. Would you mark this? 
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THE CLERK: Government's Exhibit 33, for identification. 


(Document referred to was marked Gov- 
ernment's Exhibit 33, for identification. ) 


MR. PAISLEY: Mark that, too. 
. THE CLERK: Government's Exhibit 34, for identification. 


(Document referred to was marked Gov- 
ernment's Exhibit 34, for identification. ) 


Whereupon, 

STEVE V. BOGGS 
resumed the stand and testified further as follows: 
. DIRECT EXAMINATION - (Continued) 

BY MR. PAISLEY: 

Q. Mr. Boggs, I hand you Government's Exhibit 33, for identification.. Will 
you tell the Court and jury what that document is? A. . That is a check in the 

279 sum of $435. 47, that I gave to Borges to deposit in the Credit Union as part 
of a $4, 000 deposit. 

Q.. What date? A.. Dated 15 February, 1957. 

Q. . Was that in your original deposit or in this May 23 deposit? A. That 
was in the original, the first deposit. 

Q. Now, Government's Exhibit 34, Iam handing you, purports to bea 
document signed by you. . Did you sign that one? A. Yes, sir; this is a receipt 
for the $2, 000 withdrawal from my account. 

Q. Did you write the printing on here, on this check, Government's Exhi- 
‘bit 33, for identification? A. . Yes, sir, $435.47, that is my writing. 
| Q. . You wrote the figures and printing? A.. Figures and the printing and 
signed it. 

Q. And the signature? A. That is right, and the date. 

Q. . The ink of the date and the amount of the check appears to be different 
from the ink on the signature, on the number; can you account for that? A. No, 
sir. Iam sure it was written with the same pen. 

Q. ._Do you remember writing it out? A. Yes, sir. I filled it out com- 
plete, everything except the stamp, where it is stamped, "Credit Union." 
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280 Q. .Can you offer any explanation for the obvious difference in the shade 


of color of the ink? A. No, sir, I can't. 


MR. AHERN: I don't think questions like that should be characterized, Your 


Honor. I don't think it is a proper question. 

MR. PAISLEY: On what ground? 

MR. AHERN: I don't think on direct examination he can characterize. He 
says, the obvious shade in difference. The instrument speaks for itself. 

MR. PAISLEY: That is exactly whatI said. It is obvious. I want to know 
the explanation. 

_ THE COURT: I will sustain the objection to the form of the question. 

BY MR. PAISLEY: 

Q.. Well, what is your testimony now with reference to making up this 
check? A. I made the check out. 

Q. . Did you change pens? A. I don't recall, no, sir. 


281 Q. Just don't recall? A. I don't recall changing pens. That check was 


made out in the Credit Union office. I don't recall if I changed pens, or not. 


. There is a possibility that I might have, but I don't recall it. 


282 


MR. PAISLEY: I don't want to offer these in evidence, Your Honor, at this. 


time. They may become material later. 
* * * £ k * KX 


THE COURT: Yes. 


(Whereupon, counsel approached the bench, 
and the following proceedings were held 
out of the hearing of the jury:) 


MR. AHERN: Your Honor, pursuant to the so-called new Jencks statute, 
Title 18, section 3500, of the United States Code annotated -- 
THE COURT: Section what? 
MR. AHERN: Title 18, section 3500. 
. THE COURT: Is this the amendment to the ruling in Jencks? 
MR. AHERN: Yes. 
. THE COURT: All right. 
MR. AHERN: I call upon Mr. Paisley to produce for me the following: 


a 


A 4« 
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One, any written statements that have been made by this witness that are either 
Signed or otherwise adopted or approved by him. By that, I mean, if he has got 
a statement that has a signature, of course, we want that; or if there is a piece 
of paper that is written up, that doesn't bear his signature, which he gave to the 
FBI agent, stated that its contents were true, or a stenographic, mechanical, 
electricalor other recording or transcription thereof, which is substantially ver- 
batim recital of an oral statement made by said witness to an agent of the Gov- 
ernment and recorded contemporaneously. I ask, in accordance with the terms 
of the statute, there be produced any written statements that were signed, any 
written statements which may not have been signed but were adopted, or any 


oral statements that the witness gave to the FBI agents which they reduced to writing 
_THE COURT: Now, this rule says, in (b): 
"After a witness called by the United States has testified on direct ex- 
amination. " 
MR. AHERN: . Yes. 
THE COURT: After. Now, he hasn't completed his examination. 


MR. AHERN: He just did. 

MR. PAISLEY: I just tendered him. 

_THE COURT: The Court shall, on motion of the defendant, order the Uni- 
ted States to produce any statement as hereinafter defined of the witness in the 
possession of the United States. 

MR. PAISLEY: Yes. 

THE COURT: Have you got any signed statements? 

MR. PAISLEY: I have one signed statement. Weare quite willing, and 
think we have to, under the statute. I deliver that to you now. 

THE COURT: All right. 

MR. PAISLEY: .I am told by the FBI agents that there are no other signed 
statements. They have written up certain oral interviews that they had with the 
witness. 

THE COURT: Have they ever been submitted to the witness ? 

MR. PAISLEY: So the agents tell me, they have never been submitted to 
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the witness; and they are not substantially verbatim reports as are required by 
this statute here. SoI don't feel that they are entitled to those. They are just 
simply narratives that the agent wrote down after the interview as to what they 
recalled he said. 

THE COURT:. Well now, let's see where this definition is. 

284 MR. AHERN: It is on the next page, Your Honor. 

MR. PAISLEY: AsIremember it, Your Honor, before you started read- 
ing. I think you will find it says, substantially verbatim recording. 

THE COURT: Here is where itis. It says: 

"The term, 'statement,’ as used in these subsections means a written 
statement made by said witness and signed or otherwise adopted or approved 
by him, or a stenographic, mechanical, electrical, or other recording, or 
a transcription thereof which is a substantially verbatim recital of an oral 
statement made by said witness to an agent of the Government and recorded 
contemporaneously with the making of such oral statement." 

MR. PAISLEY: The important words there are, "recording, " "contem- 
poraneously, " and, "substantially verbatim;" and I don't think they apply to a 
situation where the agent goes back to the office after the day -- 

THE COURT: Now, if I understand you, you claim that the FBI went to 
this man, that they interviewed him, and that when they went back, they wrote 
a record of it? 

MR. PAISLEY: Yes, ma'am. 

THE COURT: Do you know how long after it was? 

285 MR. PAISLEY: Well, I don’t. I imagine it was probably the same day, or 
certainly within a short time. 

THE COURT: And you claim it was or wasn't verbatim? 

MR. PAISLEY: .I claim it was not, was not substantially verbatim, and 
was not a recording within the meaning of that statute. It is not stenographic. 

THE COURT: It is not stenographic and it wasn't mechanical? 

MR. PAISLEY: Not mechanical. 

THE COURT: And it wasn't electrical? 





109 

MR. PAISLEY: . Wasn't electrical. 

. THE COURT: It wasn't a recording on a machine? 

MR.. PAISLEY: . Wasn't a recording on any machine. No tape recorder or 
anything like that, no. 

MR. AHERN: MayI be heard, Your Honor? 

THE COURT: Yes. 

MR. AHERN: . Now, before I state what provision I think it comes under, 

I think, in order for Your Honor, or any other Judge to intelligently interpret 
this statute, of course, the witness should be put on the stand and we should find 
| out from the FBI agent, under oath, just exactly what he has, so that you can 
decide which slot this statement may or may not fallin. I think, in other words, 
_ Your Honor, this is a very important witness in this case. We believe that many 
286 of his oral statements that he gave at the beginning are in sharp conflict 
with his testimony here. Now, I think we ought to know if those oral statements 
were reduced to writing. It may well be it would fall within the purview of the 
statute of an unsigned written statement, the witness has given to the FBI agent. 
. THE COURT: Now, I understand him to say that whatever was written by 
this agent was never shown to this defendant. 

MR. PAISLEY: That is what they tell me. So it couldn't be approved by 
him or adopted by him if he has never Seen it. 

MR. AHERN: . Well, except, Your Honor, supposing it shows when he gave 
these facts to the FBI agent -- in other words, he was relating the facts, and 
the FBI agent was writing down, and then the agent read it to him. The agent said -- 

MR. PAISLEY:. Don't you want to have a little consideration for the steno- 
grapher? You are talking a little fast. 

MR. AHERN:. Were you able to follow me, Mrs.. Watson? 

In other words, I say, I don't know just how this summary of the oral con- 








287 versation was mechanically reduced to writing. I think it is important 
enough, however, it shouldn't be decided on at the bench in this fashion. I think 
this witness should be withdrawn; and I think the agent who has these records -- 

THE COURT: | Is this agent who made this statement -- is it one statement 
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or two statements? 

MR. PAISLEY: I think they have probably five or six. They interviewed 
him different times. As incidents would happen, they wuld go back and talk to 
him about this, that, or the other, as it developed in the investigation. Heis 
available, if Your Honor wants to question him, yourself. 

THE COURT:. You mean this -- 

MR. PAISLEY:. This agent, the agent, Mr.. Cone. 

THE COURT: You mean one agent went back and forth several times? 

MR. PAISLEY: There were two agents working on the case. Both of them 
are here. I think the principal one, most active, was Mr. Cone. He is here. 

THE COURT: All right, I will call him. 

MR. PAISLEY: I think it should probably be out of the presence of the jury. 

THE COURT: Oh, yes, surely. 


* * * * * K€ * 


(Whereupon, the jury withdrew from the 
Courtroom. ) 


WALTON O.. CONE 
* * * * kK kK * 


289 DIRECT EXAMINATION 
* * * * * * KX 


A. Iama special agent with the Federal Bureau of Investigation. 
Q. . Do you recall, during the recess, handing to me a written signed state- 


ment by the witness Boggs? A. Yes, sir, I do. 
Q. Do you, or does the Federal Bureau of Investigation in this case have 
any other written statements signed by Mr. Boggs. A. No, sir; I can think of none. 
Q. . What other agent worked with you on the investigation? A. Special 
Agent Harold J. Hunt. In connection with -- you mean this particular problem 
before us here now? 
Q. Yes. A. Special Agent Carroll J. Hunt. 
Q. .Did you and Mr. Hunt question Mr. Boggs on more than one occasion? 
290 A. Yes, sir, we did. 
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Q. . Did you ever submit to him any other statement and ask him to sign it 
or to adopt it? A. . The only other thing that I can think of that he ever signed, | 
Mr. Paisley, was a receipt for the Credit Union books, and so forth, that we 
received from him. . 

Q. I understand you gave him no statement which purported to be his state- 
ment about the facts? A. No, sir, we didn't. This was the only thing. 

Q. . Did you record in any way any other statements than the one you gave 
me, of this witness, Mr.. Boggs? A. You mean at the time he made the statement? 

Q. Yes. A. No, sir. The only signed statement we have from him is 
the one I gave you. 

Q. But on any occasion, did you have any kind of an electrical or mechan- 
ical recording device? A. At the time we were interviewing him? 

Q. Yes. A. .No, sir. 

Q. And did you take any statement from him stenographically? A. .No, sir. 


291 Q. Iunderstand you to say you submitted no statement to him other than ~ 


the one that you gave me? A. That is the only one. 

Q. .Did you record, for the Federal Bureau of Investigation files, any facts 
that he related to you after you interviewed him? A. Yes, sir. In other words, 
after we interviewed him, later on, I wrote up the results of that interview. 

Q. . Well, how nearly contemporaneously was the writing-up with the inter- 
view? A. You mean at the time we were interviewing him, sir? That was the 
only statement that we wrote up. No other. 

Q. But do you have in your possession any narrative statements of what 
he related to you about this investigation? A. You mean at the present time? 

Q.. Yes. A. Yes, sir, Ido have. In other words, the results of my in- 
terview with him that I dictated later, I do have with me. 

Q. . What I want to know is, how much later? A.. Well, there would pro- 
bably run ten or fifteen days later. 

Q. .Oh, I see. About how many do you have? A.. There are five or six 
of them. ._ I would have to count them. 


292 Q. _ What was the occasion for five or six interviews? A. Well, in other 
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words, we were trying to establish the facts involving certain financial transac- 
tions on the part of Chief Boggs. 

Q. So you would have to go back from time to time? A. That is right. 
We would get information from him and we would develop other information and 
we would have to talk to him again. 

Q. Those narrative statements that you dictated were never submitted to 
him or approved by him? A. No, sir. 

MR. PAISLEY: That is all I have, Your Honor. 

CROSS EXAMINATION 

BY MR. AHERN: 

Q. Now, Mr. Cone, the written statement that you did hand to Mr. Paisley-- 

MR. AHERN: Suppose we just have a mark on this for the record? 

THE COURT: Mr. Ahern, now that statement has been delivered to you. 


MR. AHERN: Yes. 
THE COURT:. For you to make use of in connection with the trial. 


293 MR. AHERN: Yes. 

THE COURT: This witness is here only to be examined with reference to 
this second item under this Code section which has to do with the stenographic, 

| mechanical, electrical or other recording or transcription thereof, which isa 
substantially verbatim recital of an oral statement made by the witness. 

MR. AHERN: I understand that fully, Your Honor. The only purpose in 
getting it marked, I was going to use the date on the written statement as a point 
of reference. 

THE COURT: Very well. 

-MR. AHERN: I intend to limit it completely to what Your Honor has stated. 
. THE CLERK: Defendant's Exhibit 4, for identification. 


(Document referred to was marked De- 
fendant's Exhibit 4, for identification. ) 


BY MR. AHERN: 

Q. Just so the record will be clear, Mr. Cone, Defendant's No. 4, for 
identification, which is the written statement which has been turned over to me, 
bears the date of February 24, 1958. A. Yes, sir. 
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Q. Is that right? All right, now, with respect to these four or five sum- 
maries of interviews that you say you have in your file, first of all, give me the 
294 date of the first interview you have in your file. A. As I remember, the 
- first interview I had with Chief Boggs would have been on January 16. 
Q. January 16, nineteen what? A. 1958. 
Q. 1958. And that took place where? A.. That took place at the Naval 
Air Station. 
Q. And who was present with you? A. On the first interview with Chief 
Boggs, I would have to see again -- I would have to determine, but there was 
_ another. agent with me and possibly, Agent Hunt. 
Q. Possibly Agent Hunt? A. Yes, sir. 
Q. How long did the interview take place? A. How long? 
Q. Yes. A. I would say possibly for an hour, maybe a little longer. 
Q. Possibly for an hour? Now, did you take notes as this interview pro- 
gressed? A. .I did. 
Q. And I gather you took those notes on a pad somewhat as I am holding 
295 in my hand? A. I don't remember the color, but it was a writing pad, yes, 
Sir. 
Q. And as you would propound certain questions, Mr. Boggs would make 
certain answers; isn't that right? A. . That is right. 
| Q. Then you would take notes of the significant answers? A. You realize, 
now, that was not a verbatim notes I was taking. 
Q. I recognize that, Mr.. Cone. My question to you is, you would ask cer- 
tain questions and he would make certain answers? A. . That is right. 
Q. . Then you. would make certain notations? A. I would probably make 
brief notations. | 
Q. Of what you considered the substance of his statements? A. In other 


words, it would remind me later on as to what his statement was. 
| Q. .Right. Now, how many sheets of paper, if you can recall, did you use 
up in this first interview? A. Sir, I don't know, because I don't have them at 


the present time. 
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296 Q. Are they somewhere in the FBI files? A. No, sir. When I dictated 


my notes, I destroyed the notes. 
Q. Allright. Now, let's take this first interview on January 16, 1958, and 
' I would like this exactly, if you can, sir. A. All right, sir. 
Q. When did you dictate into the typewriter or to your secretary the final 
summary of your notes that you took in that interview? A. As I remember now, 
it was the latter part of February. 
Q. Well now, would you check your records and make sure of that? A. 
I take it back. The report generally was dictated around February 17. Now, 
wait a minute. I will have to find specifically. The first interview with Chief 
Boggs was dictated on February 27, 1958. 
Q. . February 27? A. . Yes, sir. You see, these things are dictated at 
various times. 
Q. All right. That which was dictated on February 27, 1958, represented 
the summary of your interview that had taken place on January 16, 1958; is that 
right? A. That is right, sir. 


297 Q. In other words, this summary was dictated three days after you had 
already gotten the written statement which bears the date of February 24, '58?« 4 ~ 


A. That is right, sir. 

Q. I want to ask you this question, without going into the contents. Does 
the summary of that oral statement that you reduced to writing on Febrary 27, 
1958, conflict with the written statement in any particulars that was signed on 
February 24, 1958? 

MR. PAISLEY: I object, Your Honor. 

_ THE COURT: . The purpose of this inquiry is only to ascertain whether there 
are statements which come within this number two, Mr. Ahern. 

MR. AHERN: Yes, Your Honor. . But if I may explain my purpose. I re- 
cognize that and I intend to hew to that line.. Except, I think, in terms of fully 
protecting this record, it might well be important, if somebody else were viewing 
the record, to say, well, was there any showing or is there any testimony in the 
record -- 








4 
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THE COURT: . You have the testimony in the record. The witness, him- 

self, who just went out of here, said that he made conflicting statements at times. 
298 MR. AHERN: I would like to know how many, Your Honor. Suppose I just 
propound this question. 

BY MR. AHERN: 

Q. . Does that summary that you dictated -- 

THE COURT: . I am going to sustain the objection to this. 

MR. AHERN: Your Honor, may I note an objection to that? 

THE COURT: Yes, certainly. 

MR. AHERN: All right. 

_BY MR. AHERN: 

Q. Now, when is the next oral interview you had? 

MR. PAISLEY: I object to this; the only purpose of this inquiry is to deter- 
mine whether or not the FBI has any statements which counsel for the defense is 
entitled to look at. 

. THE COURT: . I thought this inquiry that he is making now was directed to 
as to whether or not this was contemporaneous or verbatim. 
| MR. PAISLEY: This is right.’ On that line of questioning, I have no objec- 
‘tion. But I do object to just roaming all over. 

MR. AHERN: Iam not roaming all over. My question is, when was your 
second oral interview. 

299 THE COURT: You may answer. 
THE WITNESS: . Could I check my record here again? 

MR. AHERN: Yes. 

THE WITNESS:. February 5. 

BY MR. AHERN: 

Q. February 5, 1958. . When did you reduce that to writing? A. I reduced 
that to writing on -- I dictated it on 3-4-58. .I dictated it on March 4, 1958. 

Q. March 4, 1958. 

MR. AHERN: And now, Your Hmor, just for the purpose of the record, I 
would like to propound the question: 
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BY MR. AHERN: 

Q.. Does that statement conflict with the prior oral statement or the written 
statement that you had obtained? 

MR. PAISLEY: I object. 

THE COURT: The objection is sustained. 

MR. AHERN: All right. 

BY MR. AHERN: 

Q. Now, when was the third interview? A. The third interview that I 
have is February 20. 

Q. ._ February 20? A. Could I check back on something here just a second 
to be sure I am accurate in this? 

300 Q. Yes. A. Iam sorry. The next interview -- we talked to Chief Boggs 
on February 5, and again on February 6th. 

Q. The one on February 5, 1958, you say you reduced to writing on March 
4, '58; is that right? A. I dictated it on 3-4-58. 

- Q. Incidentally, just for the record, who was present during that oral in- 
terview? A. At that time, Special Agent Hunt was present for the one on Febru- 
ary 5, you mean, sir? 

Q. Were you there, too? A. Yes, sir, I was there. 

Q. And how long did that interview last? A.. Sir, there were a number of 
them and it is hard for me to remember at this point how long they lasted; but 
they weren't extended interviews. 

Q. . Can you give us an idea? A. Maybean hour, maybe two hours. 

Q. All right. Now, what was the next interview after February 5, 1958? 
A. On February 6th. 

Q. . February 6, 1958. And who was present during that interview? A. 

. Special Agent Hunt. 
301 Q. And yourself? A. And myself. 

Q. And where did that take place? A. . That also took place at the Naval 
Air Station. 

Q. And did you reduce that to writing? A. I reduced that to writing. 
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Q. . When did you reduce that to writing? A. I dictated that at the same 
time that I dictated the previous one on March 4, 1958. 

Q. In other words, your dictation on March 4, 1958, was a summary of 
the interviews on February 5, '58, and February 6, '58? A. That is right, sir. 

Q. All right. Now, when was the next interview? A. The next one is on 
February 20. 

Q. February 20, 1958. . Who was present during that interview? A. Spe- 
cial Agent Hunt and myself. 

Q. .Cone and Hunt. And where did that take place? A. . That also took 
place at the Naval Air Station. 

Q. And how long did that interview take?, A. It was very brief. I would 
say maybe 30 minutes. 

Q. And did you reduce that to writing? A. I did. 

302 Q. . When did you reduce that to writing? A. On March 4, 1958, is the 

date I dictated it. 


Q. .So March 4, 1958, you reduced three interviews to writing; is that 
right? A.. Yes, sir. 
Q. . The interview of February 5, February 6, and February 20. All right, 


when was your next interview? A. On February 24. 

Q. . February 24, 1958. And who was present during that interview? A. 
Special Agent Hunt and myself. 

Q. And where did that take place? A.. That took place at the Naval Air 
Station. 

Q. How long did that interview last? A. That possibly lasted two hours 
or better. 

Q. During that rather lengthy interview, I gather you asked a number of 
questions of Chief Boggs? A. . We asked a number of questions, but we were 
also making up the statement, in other words, putting down in writing the state- 
ment that you have in your hand. 

Q. And when did you reduce that to writing? A. On March 4, 1958, it 
was dictated. ) 
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Q. . Well now, was it on February 24, 1958 -- that was the date you had 
303 him sign the written statement. What was the occasion after having him 
sign the written statement of dictating a summary of your interview? What was 
the occasion for dictating a summary of an interview on February 24, '58, if 
that was the date you had him sign the written statement? A. It was dictated 
on March 4, 1958. 

Q. Yes, but it summarized your interview on February 24, 1958; is that 
right? A. Well, sir, in other words, as a matter of procedure, -- there is 
only one copy of that, you see. 

THE COURT: Only one copy of what? 

THE WITNESS: Of the signed statement in handwriting. 

MR. AHERN: Yes. 

. THE WITNESS: So we would dictate that into a regular report. 

BY MR. AHERN: 

Q. In other words, is your report on March 4, 1958, which summarizes 
your interview on February 24, 1958, identical with the written statement? 
A. It should be. 

Q. Well, is it? A.. Iam sure it is, yes. 

304 MR. AHERN: Now, I want to propount\this for the record. 

BY MR. AHERN: 

Q. The first statement that you took on January 16, 1958, and you dictated 
the report of, is that inconsistent with the statement interview you obtained on 

February 5, 1958? 

MR. PAISLEY: I object, Your Honor, on the grounds that the only question 
here is whether the Federal Bureau of Investigation has any such documents as 
are described in the statute. 

THE COURT: . The objection is sustained. 

MR. AHERN:. Very well. 

BY MR. AHERN: 

Q. Is your statement on January 16, 1958 inconsistent with the interview 
on February 6, 1958? 
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MR. PAISLEY: Same objection. 
. THE COURT:. The same ruling. 
BY MR. AHERN: 
Q.. Is it inconsistent with the statement obtained on February 20, 1958? 
MR. PAISLEY: Same objection. 
THE COURT: Same ruling. 
BY MR. AHERN: 
Q. Is it inconsistent with the statement on February 24, 1958? 
MR. PAISLEY: Same objection. 
MR. AHERN: All right. I wanted to do that for the purpose of the record. 
. THE COURT: Same ruling. 
BY MR. AHERN: 
Q. Now, tell me, Mr. Cone, was there any particular reason why you 
delayed this period of two or three weeks to reduce these interviews to writing? 
MR. PAISLEY: Same objection. Immaterial to the inquiry. 
._ THE COURT: . The objection is sustained. 
MR. AHERN: May I make a proffer on that, Your Honor. 
THE COURT: Yes. 
MR. AHERN: I think, Your Honor, that would be material, because, of 
course, ultimately Iam going to argue I think we have made out a right within 
.the purview of the statute. But I don't think the statute could be circumvented, 
‘could be made a mockery of by having an oral interview and then having a delay 
of two or three weeks while the agent decides to write it up. 
THE COURT: Nobody yet has said that there was anything substantially 
verbatim in these reports. 
306 BY MR. AHERN: 


Q. Well now, in all these interviews you just related, you were writing 


down the truthful responses as best you could take them to the questions that were 
asked; were you not? A. Iwas, sir. 

THE COURT: Mr. Cone, did you write your question down that you put to 
him? 
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THE WITNESS: No, ma'am, I did not. 
_ THE COURT:. When he made an answer, did you write it down in his exact 
words, the full answer; or did you put a notation giving the substance of it? 
THE WITNESS: I wrote down the substance in brief. In other words, it 
was not a verbatim question or answer that I wrote down. In fact, I wrote down 
no questions. In other words, in taking notes, I would ask the question, and 


then I would put down in brief what his answer was, which would be in substance, 


in brief. If you follow me. 

BY MR. AHERN: 

Q. Now, after you had reduced this to writing -- 

MR. AHERN: Had Your Honor finished? 

THE COURT: I think so. 

BY MR. AHERN: 

Q. After you reduced these interviews to writing, did you ever question 

Boggs from these written interviews? 

MR. PAISLEY: Objection. 

THE WITNESS: No, I didn't. 

MR. PAISLEY: Wait a minute. 

THE COURT:. The objection is sustained. 

BY MR. AHERN: 

Q. . Did you ever go over with Boggs the interviews you had with him that 
were reduced to writing? 

THE COURT: Did you ever hand him a paper that you had written out and 
say, "Now, is this what you told me?" 

THE WITNESS: Only in one instance, and that is in the instance of the 
handwritten statement that he has now. 

BY MR. AHERN: 

Q. I don't care whether you just handed a paper to him and said: Is this 
what you told me? When you were conducting these numerous questioning per- 
iods of Boggs, did you ever say to Boggs: . Well now, this is what you told me 
on February 5, 1958; is that right? Did you ever question him about the various 
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statements he made to you on these oral interviews? 

MR. PAISLEY: . I object, Your Honor. 

. THE COURT: . The objection is sustained. 

MR. AHERN: Well, Your Honor, I think -- 

308 THE COURT: Iam going to rule that these statements are not admissible, 
Mr. Ahern. We are going to go on now with this trial. 

MR. AHERN: Your Honor, may I make my point for the record? 

THE COURT: Yes, certainly. 

MR. AHERN: May I have the book, Your Honor? 

THE COURT: Yes. 

MR. AHERN:. Now, Your Honor, I feel that we are entitled, irrespective 
here of the delay of -- the crucial date here, apparently, is March 4, 1958, when 
he reduced the three interviews of February 5, February 6, and February 20. 

. The delay between February 20 and March 4, I gather, is approximately 12 or 
13 days. Between the interview on February 6, 1958 and March 4, is approxi- 
mately three weeks. February 5 is approximately a month. The interview on 
January 16, 1958 was written up on February the 27th, 1958. 
Now, Your Honor, I feel the statute has to be given a sensible construction. 


_ The purpose of the statute -- and it was a salutary principle -- was that when a 


witness takes the stand, as this witness Boggs has done, and when a man such 
as Chief Borges stands here with 14 years in the Service, his military career 
and life, why should we be deprived of any oral statement this witness Boggs has 
made to the agent of the FBI? 
309 THE COURT: Because the statute regulates it and this statement doesn't 
| come within this statute, in my opinion. 

MR. AHERN: Your Honor keeps referring to that subsection of the statute 
which refers to a substantial verbatim recital of an oral statement. .I say, Your 
Honor, we come within the provisions of Subsection (1). 

. THE COURT: It says: Contemporaneous. . That is, the second section does. 

MR. AHERN: A written statement made by said witness and signed or 
otherwise adopted or approved by him, or a stenographic, mechanical, electrical 
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or other recording, or a transcription thereof which is a substantially verbatim 
recital of an oral statement made by said witness to an agent of the Government 
and recorded contemporaneously with the making of such oral statement. Now, 
my contention is, when he made those notes during the course of the interviews, 
that was a contemporaneous taking down of those answers. If they can merely 
transpose those original notes, and delay two or three weeks, and then make a 
dictation to a secretary, and say: Oh, ho, what I hold in my hand here isn't a 
contemporaneous taking. I took these from original notes back on February 4 
310 or February 6. Why, the whole function of the statute is going to be obviated. 

I say, Your Honor, when he dictated these reports on March 4, 1958, he 
dictated reports of interviews on February 5, 6 and 20. . Why he chose not to dic- 
tate them the day after the interview, I do not know. But my point is, when he 
made those notes, during the course of the interview, on his yellow pad or white 
pad, whatever they were, and he made, as he said, from the witness stand, as 
best he could substantially the truthful answers that the witness Boggs gave to 
him, we are entitled to have those contemporaneous answers that were given by 
the witness. Of course, most of these FBI agents aren't stenographic reporters 
and they don't carry electrical devices on them. 

THE COURT: Mr. Ahern, I think you have had plenty of time to state your 
position for the record. 

MR. AHERN: I think I have, too, Your Honor. I do want to note my ob- 
jection; and I say that I think we come within the purview of the statute; and I 
think to deny us the right of these statements is to deny this defendant -- and I 
gather from the zealous way in which these statements are being guarded, they 
must be in direct conflict with their written statement; and I do want to renew 
my objection, Your Honor, to the ruling preventing me from eliciting from this 

311 witness any variation between the statements given in the oral interviews 
and in the written statement. 

MR. PAISLEY: Your Honor, we are not zealously guarding the statements. 
We are trying to comply with the statute that Congress passed. I have one ques- 
tion. May TI ask it? 
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THE COURT: . Yes. 

MR. PAISLEY: When you made your notes, as you questioned Mr. Boggs 
on these several occasions, were you writing in shorthand? 

THE WITNESS: No, sir. 

MR. PAISLEY: Do you write shorthand? 

THE WITNESS: No, sir, I don't. 

MR. PAISLEY: . That is all. 

BY MR. AHERN: 

Q. I gather most agents don't write in shorthand; dothey? A. I can't 
speak for most of them, sir. 

Q. You don't carry a stenotype around with you when you take statements? 
A. No, sir. 

MR. AHERN: : That is all. 

THE COURT: You don't have a minophone that you put in your pocket that 
takes it down? 

THE WITNESS: No, ma'am. 

BY MR. AHERN: 

Q. You weren't wired or had any recordings during these interviews? A. 
No, not at all. | 

MR. AHERN: Your Honor, just one further thing in connection with my 
motion. I want to embrace also in my demand for the Grand Jury minutes of the 
witness Boggs. AndI have what I consider a fine decision, Your Honor, written 
by a District Judge who seems to be pretty good for defendants. 

THE COURT: When was it written? 

MR. AHERN: His name is Judge Hall. August 23, 1957. Now, he said 
this, and I will pass -- 

THE COURT: | Is this before or after? 

MR. AHERN: . This is about a week before the statute. I think the rationale 
is sound. If a witness is called to the stand and is shown to have testified before 
the Grand Jury, the defendant is entitled to see that witness' testimony before the 
Grand Jury if it has been recorded. The government is under no obligation to 
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record a witness’ testimony before the Federal Grand Jury. 
313 THE COURT: My recollection is there was a case that came out recently 
about Grand Jury minutes. 

MR. AHERN: That was Proctor and Gamble. That was on a slightly dif- 
ferent posture. 

THE COURT: That is right. 

MR. AHERN: That was written by Justice Douglas, normally for the de- 
fendant. The theory on that, Your Honor, is that the Government had tried to 
indict 2 man and then they had a civil action; and Proctor and Gamble attempted 
to get the Grand Jury minutes by discovery. 

THE COURT: For the record, I think it might be well to put in exactly what 
case you are citing. United States vs. Carr; and it is reported in Volume 21 of 
Federal Rules Decision, at page 7 of the paperbacked Volume No. 1. 

MR. AHERN: Yes. 

THE COURT: All right. 

MR. AHERN: Would Your Honor rule on that? On my request for Grand 
Jury minutes? 

THE COURT: Yes, I will deny it. Now, have you finished with this wimess? 

MR. AHERN: Yes. 

THE COURT: You may step down. 


(Witness was excused.) 


* * * *£ * * K€ 
STEVE V. BOGGS 
ee *£ k KOK & 
CROSS EXAMINATION 
314 BY MR. AHERN: 
Q. Chief, what is your full name? A. Steve Vivian Boggs. 
Q. And you know the defendant, Chief Borges? A. Yes, sir. 
Q. How long have you known him? A. Oh, approximately eighteen months. 
Q. Was that during your station tenure at the Naval Air Station? A. The 
present tour, yes. 
Q. What rank or what rate are you in the Navy? A. An Aviation Machinist 
Mate. 
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Q. ._ You are the same classification, then, as Chief Borges? A. That is 
right. 
Q. Do you have any other interest, or do you have any other businesses 


315 other than your naval duties? A. No, sir. 


Q. Are you inthe oil business? A. No, Sir. 

Q. Now, directing your attention to certain questions that were asked you 
on direct examination -- 

MR. AHERN: MayI, Your Honor, see the exhibits that were shown this 
witness? There were so many exhibits shown, I want to get them all together. 

. THE COURT: . Which ones do you want, all of them? 

MR. AHERN: I think the ones that this witness was confronted with. 

MR.. PAISLEY:. There are two of them on the table just identified. 

MR. AHERN: I want Government's 28, Government's Exhibit 12, 29, 17, 
30, 15. While I am getting those exhibits in order, I will pass on to another subject 

BY MR. AHERN: 

Q. Now, you testified, Chief, that when you were first contacted by agents 
of the FBI, that with respect to the thousand dollars which was deducted from 
your account, that that was a loan that you had made to the Chief; isn't that right? 

A. Yes, sir. 
316 Q. Now, as a matter of fact, you had made a loan to him of a thousand 
-dollars; had you not? A. I had not. 

Q. Didn't you have a discussion with the Chief, Chief Borges, prior to 
that thousand dollars being deducted from your account, in which he asked you 
to borrow a thousand dollars so that he could use it to fix his automobile that had 
been damaged? A. I did not. 

Q. There was no discussion about his automobile? A. No discussion what- 

“soever. 

Q. Allright. By the way, Chief, you have loaned money to various people 
on the Base; have you not? A. Right, yes, sir. 

Q. You have loaned rather substantial sums; have you not? A. Small 
amounts, yes, sir. 

Q. And in cash, right? A. Right. 
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Q. And you kept rather large quantities of cash around your house; isn't 


that right? A. .I did. 


Q. Now, with respect to these rather substantial deposits that were made 


in the Federal Credit Union, did all that come from your Navy pay? A. That is 
correct. 


317 


Q. . In other words, this deposit of some $4,000, was that Navy pay? A. 


That is right. 


Q. How much do you make inthe Navy? A. Approximately four hundred 


to four hundred and fifty dollars a month, depending on my flight pay. 


318 


Q. - Well, what was this $4,000 deposit made up of? A. Cash and checks. 

MR. PAISLEY:. Which one? There were two of them. 

MR.. AHERN: . Well, let's take the one we were concerned with. 

THE WITNESS: Both of them were made up of cash and checks. 

BY MR. AHERN: 

Q. Well now, on May 23, 1957, you say you deposited $4, 000 in the Cre- 
dit Union; is that right? A. That is correct. 

Q. On 5-24-57, you deposited $4, 000 in the Federal Credit Union; is that 
right? A. That is correct. 

Now, you couldn't be mistaken about that; could you? A. No, sir. 
And you have a recollection of depositing that money? A. Yes, sir. 
. And that is Government's Exhibit 28, before you;is that right? A.. Right. 

Q. . When you made that deposit, where did you make it? A. As wellas 
I recollect, I gave Borges the money at the Operations Building where I work. 

Q. How does the date stand out in your mind? A. . You mean the exact date? 

Q. Yes. A. Well, I don't know within a few days, but that was the cor- 
rect month. It might have been a few days difference in time when he gave me 
my book and I gave him the money. 

THE COURT: Mr. Boggs, you are inclined to lower your voice when the 
attorney stands close to you, . Will you keep your voice up? All these members 
of the jury have to hear what you have to say. 

_ THE WITNESS: . Right. 
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BY MR. AHERN: 
Q. Now, when you were contacted by agents of the FBI, you were very 
concerned; were you not? You were very concerned about that; weren't you? 
A. About what? 
319 Q. About being contacted by agents of the FBI. A. No. 
. Did you tell Chief Borges that you were going to commit suicide? A. No. 
. You didn't tell him that? A. No. 
You didn't tell him you were all upset and were going to commit sui- 


I told him I was upset, yes, sir. 
. Did you tell him you were thinking about committing suicide? A. No, sir. 
.. Did you tell him that the agents in the FBI had implied to you that you 
had never put this money into the account to begin with? A. Not in so many words. 
Q. Not in so many words? A. . They didn't tell me directly, but there 
might have been evidence of suspicion there that I may not have put it in there. 


Q. In other words, from your contact with the FBI, you got the impres- 
sion, from your interview, that they suspected you; didn't you? A. Yes. 

. 320 Q. And you were alarmed about that; weren't you? A. I was perturbed, 
yes, because I never had any dealings with the FBI. 

Q. And you then sought out Chief Borges; didn't you? A. Yes. 

Q. And you told him, did you not, that the FBI can't understand where I 
got this great amount of money? A. . That is right. 

Q. Now, did some of this money come from oil investments of yours? 

A. No, sir. 
| Q. . Well now, let's take this particular deposit that I have showed you, 
‘Government's Exhibit 28. Was that $4,000 made up of just Navy pay? A. Yes. 

Q. Well, was that an accumulation of your Navy pay? A. Right. 

Q. In what manner had you gotten your Navy pay that you would save it 
up and deposit it in one lump sum? A. I had money in the bank, Anacostia Na- 
tional Bank. I had money in a Postal savings account; and I had war bonds that 
I cashed that had matured. 

321 Q. . Now, this particular deposit of $4,000, did it represent any money 
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you were transferring from one bank to another? A. No, I only had one account 
in one bank, the Anacostia National Bank. 

Q. . Were you shown any exhibit by Mr. Paisley which attempted to explain 
what that $4, 000 was made up of? Do you recall being shown such an exhibit? 
A. No. 

Q. . Well, were there several items? Were there several checks? Were 
there two, three, four, five checks? A. There were a number of checks, Gov- 
ernment pay checks, some personal checks. 

Q. And what was the sum total of the checks? A. I don't recall exactly. 
I think there was one check there for approximately $2300, a personal check. 

Q. Now. where was that from? A. Oh, the Anacostia National Bank, my 
own personal account. 

Q. So, your best recollection is you were transferring $2300 from one 
account to the Federal Credit Union; right? A. Right. 

Q. And $2300 from $4, 000 leaves approximately fourteen, fifteen hundred 
dollars. What was that made up of? A.. Some cash, and I think there was some 

322 of it was Government pay checks, and possibly some personal checks -- 
not personal checks, but other checks. 

Q. Now, were you aware of any limit on the amount that you could deposit 
at the Federal.Credit Union? A. Yes, I think it was $4,000. Iam not sure. 

Q. . Didn't you know that the limit was $2,000? A. No. 

Q. . Well now, did you have on deposit in the Credit Union more than $4, 000 
at any onetime? A. Yes, I had $8, 000 on deposit. 

Q. And you were a director in this Federal Credit Union; were you not? 


A. Yes, sir. 

Q. How were you allowed to keep $8, 000 in the Credit Union if, in fact, 
the limit was $4,000? A. I had two accounts. 

Q. You had two accounts? Could any depositor have any number of ac- 
counts? A. As far as I know, they could. 

Q. . So, the $4, 000 ceiling didn't mean anything; did it? A. Iam not fam- 
iliar with the Federal Credit Union rules and regulations. 
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You were a director; weren't you? A. . Right. 
How long were you a director? A. Possibly a year. 
. - Were you a director while Chief Borges was the treasurer? A. Yes. 
Q. ._ Did you ever make any entries in any of the books? A. I had nothing 
to do at all with the records of the Credit Union. The only part that I had to do 
' with it was passing on credit applications, on the Credit Loan Committee. 
Q. Your testimony here today is that you did not loan a thousand dollars 
on April 5, 1957, to Chief Borges? A. I did not. 
Q. But you did tell agents of the FBI that; didn't you? A. . When? 
Q. Just answer that, yes, or, no? A... Yes. 
Q. Now, how many times did youtell them? A. Oh, possibly two or 
three times. 
Q. . Well now, as best you can tell us, when was the first interview you 
had by agents of the FBI? A. I think it was possibly around the middle of January. 
Q. Of 1958? A. Right. 
324 Q. And was that Agent Cone that interviewed you? A. Agent Cone and 
Agent Hunt. 
Q. Agent Hunt. And they asked you, did they not, whether you had loaned 
a thousand dollars to Chief Borges? A. Yes, sir. 
Q. And you told them you had loaned a thousand dollars to Chief Borges? 
A. I did. 
Q. And they made certain notations of that; did they not? You have to 
answer, Mr. Witness, so our reporter gets it. A.. Yes. _ 
3 Q. . Did they ask you at that time where you got all that money? A. I 
don't recall if they did or not. 
Q. .Did they question you about any property that you owned? A. I don't 
recall if they did. 
Q. . You do own substantial property, do you not, sir? A. I own some 
farmland in Texas. 
Q. . What other property do you own? A. That is all. 
325 Q. . Did they question you about the value of that property? A. I don't 
‘think they did. 
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Q; . Well, were you asked any questions about whether it was oil-producing 
property? A. I don't think they asked me that. 

Q. All right. Now, in this first interview, did either Agent Cone or Agent 
Hunt imply to you or make any statement to you suggesting that you really didn't 
have this money on deposit? A.. No, I don't think they did. 

Q. . When did that first occur? A. They never implied directly that I did 
not have it on deposit. 

Q. . Well, 2 moment ago, sir, you said, "Not in so many words," did you 
not? A. Yes. 

Q. . Well now, when did they, in not so many words, imply to you that you 
never had any money in this Credit Union to begin with? A. On about the second 
or third time I was called up. | 

Q. What did they say that led you to that conclusion? A. . Well, they said 


nothing directly. 
Q. . Well, what did they say in not so many words? A. . Well, they just 


left a doubt in my mind as to whether they thought I was telling the truth or not. 
326 Q. . What did they say in not so many words that led you to believe that they 
thought you had no money in the Credit Union? A. They didn't say anything. 
Q. But yet you got the impression that they didn't believe you had money 
in the Credit Union? A. That is correct. 
Q. But they didn't say anything about it? A. That is right. 
Q. You just gathered that? A. That is right. 
Q. . What did you gather it from? A. Just the mere actions. 
Q. . What actions? A. The way they looked at each other when they asked 
me questions. 
Q. ‘You mean they would snicker as they would look back and forth? A. 
Not exactly snicker, but I could tell from their expressions that there was doubt 
in their minds as to whether I was telling the truth or not. 
Q. . Did you say anything to them about it? A. About what? 
327 Q. About this reaction that they were making in front of you? A. No. 
Q. Well, we have the first interview in January, then, in which you told 
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the agents that you had loaned a thousand dollars to Chief Borges; right? A.. That 
is right. 

Q. _Now, had you, at about that time, loaned a thousand dollars to Chief 
Wright? A. No, sir. 

Q. Have you loaned money to Chief Wright? A.. Yes, sir. 

Q. How much had you loaned to Chief Wright about that time? 

MR. PAISLEY: Who is this Chief Wright? 

MR. AHERN:. Wright. | 

MR. PAISLEY: I object to that, Your Honor. I don't think that has any- 
thing to do with the issues in this case. Loaning money to other people. 

. THE COURT:. The objection is sustained. 
MR. AHERN: May I be heard on that? 
THE COURT: At the bench, you may. 


(Whereupon, counsel approached the 
bench and the following proceedings were 
held out of the hearing of the jury. ) 


328 MR. AHERN: If it is a disputed issue as to whether the fact of a thousand 
dollars was loaned, the fact that this witness gave other loans at about that time 
would have some probative value on his loaning propensity. 

THE COURT:. Well, he has already admitted his loaning propensity. He 
has told you he made loans to different people at different times. 
MR. AHERN: . I tried to pinpoint it right at about this time. 
. THE COURT: . I don't think you would have to go into these individual loans. 
We would be here until, I don't know when, if you did. 
MR. AHERN: May I have an objection to that? 
THE COURT:. Yes, certainly. 


(Whereupon, counsel resumed their pla- 
ces at the trial table, and the following 
proceedings were held in open Court:) 


BY MR. AHERN: 

Q. Now, let me ask you this: When you told the agents of the FBI that 
you had loaned a thousand dollars to Borges, did they ask you what interest you 
were getting? A. No, sir. 
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Q. . They didn't ask you anything like that? A. No, sir. 

Q. Now, as a matter of fact, Chief, with respect to this $4, 000 that was 
allegedly deposited on the 23rd of May -- 

329 THE COURT: Was it the 23rd or 24th of May? 

MR. AHERN:. Iam sorry. The indictment says the 23rd, but the book 
says the 24th. 

BY MR. AHERN: 

Q. With respect to the alleged deposit on the 24th of May, 1957, as a mat- 
ter of fact, you and the Chief knew, did you not, that the money was not going 
into the Credit Union on that date? You both knew that; didn't you? A. No. 

Q. . Well now, isn’t it a fact, Chief, that you and Borges had a conversa- 
tion with respect to this deposit on May 24, 1957? A. No. We had no conver- 
sation at all on that deposit. . When I gave him the money with the understanding 
it was to be deposited in the Credit Union to my account on that date. 

Q. Now, isn't it a fact that he told you, did he not, that he had a sister 
out in the Midwest? A. No. 

Q. Or out in the Northwest, that was losing a home, or was in some fin- 
ancial trouble? A. No, sir. 

330 Q. . Did that ever come to your attention from Chief Borges, that there 
was some relative in financial trouble? A. Only after the alleged robbery of 
the Credit Union safe, when he came to me and told me that he had used a thou- 
sand dollars of my money. That was when he told me that he had used it, his 
sister was about to lose her home and he had used the money for that purpose. 

. That was the first time I knew about it. 

Q. Now, you testified on direct examination that when Chief Borges, when 

the defendant came to you about that time -- I think you made the statement 


that everyone -- if I misquote you -- or that he was under suspicion, or that 
everyone was under suspicion as a result of the robbery of the safe. Did you 
so state on direct examination? A. I don't know whether I stated that or not. 
Q. . What did you state on direct examination about this robbery that oc- 
curred in January '58? A. I stated that he told me that I would probably be 
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called up by the FBI for interrogation. 

Q. . Were you called up for interrogation? A. I was, yes, sir. 

Q. . Concerning this robbery of the safe? A. Yes, sir. 

Q. And what you knew about it? A. Yes, sir. 

331 Q. . Were your fingerprints taken? A. Yes, sir. 

Q. And that upset you greatly; didn't it?’ A. No, everybody on the Station 
had their fingerprints taken, including all the officers. 

Q. Iknow, but you were upset about this investigation that ensued as a 
result of this robbery? A. Right. 

Q. And you talked with the Chief about it, the defendant? A. Right. 

Q. Now, isn't it a fact that in May, on or about May 24, 1957, that you 
agreed to loan the defendant $4, 000 and that he gave you’ $150 in cash for the 
use of your money? A. I did not, and that is the first time I have heard about 
a hundred and fifty dollars. 

Q. You didn't receive $150 in cash from Chief Borges? A. I did not re- 
ceive anything. 

Q. And isn't it a fact, further, that you stated that you couldn't let your 
wife know that you were loaning the money, and that you wanted an entry in the 
books so she would know there was $4, 000 on deposit in the Credit Union? A. 
No, sir; that is the first time I heard anything of that. 

332 Q. You had no discussion with the Chief about that? A. No, sir. 

Q. Isn't that the reason you got all these pass books? You wanted one 

pass book to show your wife? A. No, sir. Those pass books were given me 


by the Chief to cover up the thousand dollars that he removed from my account. 

Q. Allright. Now, let's get all these pass books together here. I want 
you first to take these pass books -- and I think I have got them all, four. Pick 
out the first pass book you got. . First, pick out the first pass book you got. 


MR. AHERN: May the record show the witness has shown me Govern- 
ment's Exhibit No. 31, for identification. 

BY MR. AHERN: 

Q. Now, this is the first pass book you got; is that correct? A. . That 
is correct. 

Q. Now, it shows, does it not, that on February 15, '57, you deposited 
$4,000 in the bank? Is thatright? A. That is correct. 
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Q. Now, did you bring your pass book to the Credit Union and did Mr. 

Borges make this entry of $4,000 in the book? A. That is correct. 
333 Q. And that is clear in your own mind? A... That is correct. 

Q. . Where did this $4,000 come from? A. Where did it come from? 

Q. Yes. 

MR. PAISLEY: I object to that as immaterial. That deposit is not in 
question here. . Where he got the money, I don't see that is material, anyway. 

THE COURT: The objection is sustained. 

MR. AHERN: Your Honor doesn't feel that goes to the credibility? 

THE COURT: No. 

BY MR. AHERN: 

Q. Allright. Now, what is the second book you got? I gather you kept 
this book at your house; right? A. Yes. 

Q. . What is the second book you got? Now, when did you get this second 
book? A. When I deposited the $4, 000. 

Q. . Didn't you bring in your first book with you? A. No, sir. 

Q. . Why didn't you do that? A. Because that was a separate account. 


334 Q. You mean these are two separate accounts? A. See the names of 


them? One is in the name of my wife and myself, and the other is in the name 
of my son and myself. 

Q. Is it your statement on May 24, '57, you were opening up a new ac- 
count? A. That is correct. 

Q. You came in and made a deposit; right? A. Yes, sir. 

Q. And Chief Borges was the treasurer at that time? A. Yes, sir. 

Q.. Did he make this entry? A. Yes, sir. 

Q. You have a definite recollection of that in your own mind? A. I 
didn't see him make it. 

THE COURT: What was the answer? 

MR. AHERN: He said he didn't see him make it. 

BY MR. AHERN: 

Q. You brought the pass book with you at the Credit Union; didn't you? 
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A. No, this is a new pass book. 
Q. You were issued the pass book while you were at the Credit Union? A. 
_I didn't see him make the entries because I wasn't at the Credit Union at the time 
I gave him the money. He brought the book to me later. 

335 Q.. Did you give the defendant the money on the 24th of May, 1957? A. I 
don't know if it was the exact date or not, but I have a check made out on that 
date that would probably show the exact date. Might have been the day before or 
a day or two earlier. 

Q. Has that check been offered or identified? 

MR. PAISLEY: I haven't offered them. I have them here. 

MR. AHERN: May I see it? | 
| MR. PAISLEY: Yes, if you want it. There are several of them. I have 
the others if you want them. 

MR. AHERN: . We will just have a defendant's mark on this. 

THE CLERE: - Defendant's Exhibit No. 5, for identification. 


(Document referred to was marked De- 
fendant's Exhibit 5, for identification. ) 


BY MR. AHERN: 

Q. Now, showing you Defendant's No. 5, for identification, a check dated 
the 22nd of May, '57, made out to the order of the National Anacostia Federal 
Credit Association, did that check made up part of your deposit allegedly made 
on the 24th of May? A. That is correct. 

336 Q. 24th of May '57. Now, I want to ask you this question:. When you were 
interviewed the first time by the agents of the FBI, did you tell them you made 
the deposit on the 24th of May, or did you tell them you made it on the first of 
July? A. No, I told them I made it in May, the time this check was written I 

opened up the account. 

Q. . Did you ever tell them that the deposit was made -- 

MR. AHERN: Strike that. 

BY MR. AHERN: 

Q. . Did you ever tell the agents of the FBI that you had a loan agreement 
with the Defendant Borges, and that you had gotten $150 for the use of your 
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money for the period of time? A. No, sir. . That is the first time I have heard 
the amount of $150 mentioned, is here. 

Q. All right, now, let me see the third book you got. A. These two were 
given to me at the same time. I don't know which is the third and which is the 
fourth. They were handed to me at the same time by Borges. 

Q. .When? A. Right after the investigation or when he came to me and 

337 told me he had taken a thousand dollars of my money and gave me the pro- 
missory note of a thousand dollars; and later he came to me and handed me those 
two books. 

MR. PAISLEY: The jury at this end having any difficulty hearing the wit- 
ness? 

MR. AHERN: I think any question should be propounded by Your Honor. 

THE COURT: I think the witness drops his voice so it is difficult to hear. 

BY MR. AHERN: 

Q. . Well now, showing you number 30, for identification, when the defend- 
ant handed you this book -- 

THE COURT: Which book is that, now? 

MR. AHERN: This is number 30, for identification. 

BY MR. AHERN: 

Q. You looked at it and saw that there was a thousand dollars deducted 
from the account; did you not? A. No, I didn't. At the time he handed me those 
two books, I stuck them in my pocket. I didn't even look at them. 

Q. You didn't look at them? A. No, sir. 

Q. . Did you say: Chief, what are you giving me two more books for? My 
house is loaded with pass books as it is. A. I assume that he had given me the 

338 two additional pass books to cover the discrepancy in my account where 
he had removed a thousand dollars. 

THE COURT: Just a moment. At this time we are going to take a recess 
of five minutes. The jury will remember the usual admonition. 

(Whereupon, a short recess was taken. ) 

BY MR. AHERN: 

Q. Now, I want to make sure I have clear in my mind how these pass 


137 
books originated and their sequence. Am [I right that you said Government's No. 
31, 2-15-57, was the first one you got? A.. That is correct. 

Q. Now, as I understand it, you gave the defendant the $4, 000 at some 
place distant from the Credit Union; is that right? A. No, no, not on this account 
here. The first account I opened up in the Credit Union office. 

Q. That was opened in the Credit Union office? A. Right. 

Q. . That was in the name of Mr. and Mrs. Steve Boggs? A. Correct. 

339 Q. And was this the date the account was opened, 2-15-57, or was the bal- 
ance brought forward? A. No, that was the date the account was opened. 


Q. Allright. Now, an entry was made in your pass book showing you had 
$4, 000 in the bank; right? A. You mean in the Credit Union? 

Q. Inthe Credit Union. A.. Right. 

Q. .Did you sign a voucher form on 2-15-57 reflecting $4,000? A. A vou- 


cher form? 
Q.. Yes. Or would you sign such a form -- or would you -- A. No, no; 
I wouldn't sign any form. This would be all I would get. 
Q. That is all you would get, right. When would you sign any voucher form 
such as this? A. If you received a check. 
Q. If you were drawing money out of a Credit Union? A. Yes. 
Q. Then you would sign a voucher form which is more or less of a receipt; 
is that it? A. Receipt for the check. 
340 Q. So, we got your account, Government's Exhibit 31, Mr. and Mrs. Steve 
Boggs. We have got that clear. All right, now. The second book you got was 
what? A. This is the second book. 
_THE COURT: . Would you speak into the microphone, please? We can't hear 
you. | 
THE WITNESS: This is the second book. 
BY MR. AHERN: 
Q. Government's Exhibit No. 28. That shows the date 5-24-57; right? A. 
Yes, sir. 


Q. Now, you say that you deposited the money at or about that time? A. 
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I think it was a couple of days later that I received the book, because I was not * 
in the Credit Union office at the time. 
Q. In other words, you deposited this more or less by remote control; is 
that it? A. No. I gave the money directly to Chief Borges. 
Q. . Did you get anything from him to show that you had given him the money? 


A. Nothing, only but the checks. a 
Q. . What do you mean, the checks? A. I gave him the checks and money. 
341 I got no receipt from him. * 


Q. Making up the $4,000. What did you get back to show that you had gi- 
ven him $4,000? A. The pass book. 

Q. Did he have the pass book with him? A. No, he had to go to the office, 
write out the pass book. 

Q.. Where did you meet Chief Boggs when you gave him the $4,000? A. ‘ 
You mean Chief Borges? , 

Q. Chief Borges. A. I think I gave him the money at the Operations Building. * 

Q. At the Operations Building. He didn't have that book in his pocket, 
then; didhe? A. No. 

Q. You had $4, 000 in checks and cash on you? A. That is right. 

Q. You transferred the $4, 000 in checks and cash to him; is that right? 


A. Right. 
Q. You say at or about this time? A. Right. . 
342 Q. You say it wasn'ta loan? A. No, it was not a loan. 


Q. You were depositing it in the Credit Union? A. That is right. 
Q. You gave him this money and you had nothing to show for it, is that 
right, at the time you transferred it? A. Only his honesty as a Chief Petty 


Officer and a shipmate of mine. : “. 
Q. You had known him for sometime? A. I had known him at that time 
about eight or nine months. » 


Q. And you had loaned him money before? A. I had never loaned him 
money before. 
_THE COURT: Mr. Ahern, I wonder if you could stand over here so he will 


139 


keep his voice up? | 
MR. AHERN: All right, Your Honor. 


BY MR. AHERN: 
Q. - Well then, so you turned over this $4, 000 in cash and checks. How 


much was in cash, by the way? A. . There was one check for $2300, and I think 


there was some smaller checks, and the rest of it in cash. 
Q.. Well, how much cash, approximately? Seven hundred or eight hundred 


in cash? A. I couldn't say. 
343 Q. Approximately? A. Possibly anywhere between five hundred, eight 
hundred dollars. 
Q. And where had you gotten that from? A. You mean the cash? 


Q. Yes. A. . From my safe deposit box in my home. 
Q. Now, did you have a number of loans outstanding at that time? A. You 


mean to other people? 


Q. Yes. A. None at all. 
Q. By the way, as a director of the Credit Union, were there any rules 


_or regulations against you making loans, individually, yourself? A. You mean 
to private -- 
Q. Yes, to private people? A. You mean, as far as the Credit Union 


was concerned? 


Q. Yes. A. No. 
Q. I mean, there wasn't any rule that you couldn't compete with the Cre- 


dit Union on loans? A. No. 
Q. So after turning these funds over to him, when did you get the pass 


book, then, finally, evidencing the fact that you had put money in the account? 
344 A. According to this date here, it would have been a couple of days later. 
Q. I don't mean according to that date. I mean, when did you actually 
get the pass book? A. I don't remember that. Possibly on the date that this 


pass book was made out. 
Q. . What date does it show, sir? A.. The 24th of May, two days later, 


‘after I gave him the check. 
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Q. Now, did you take that account book home, sir, and show it to your 
wife, to show her that you had $4, 000 in the account? A. I don't know whether 
I showed it to her, or not. I took it home and put it in my safe deposit box. 

Q. Then we come up until January of 1958 and we have this robbery of the 
safe; right? A. Right. 

Q. And we got a number of FBI agents out there conducting an inquiry; 
don't we? A. .We have two, yes, sir. 

_ Q. And the Federal.Credit Union is more or less in a turmoil; isn't it? 
345 A. Yes, sir. 

Q. And you are contacted by the FBI? A. Yes, sir. 

Q. Now, you place this as January of 1958. By the way, did you have ac- 
cess to that safe? A. No, sir. 

MR. PAISLEY: I object, if Your Honor please. 

BY MR. AHERN: 

Q. . Then there came a time when you got another pass book; right? A. 

.When I got those two pass books. 

Q. Yes. Now, I want to fix the time when, in relationship to this robbery 
in January of 1958, did you get these two pass books? A. I would say possibly 
two weeks after the robbery. 

Q. .So you would say you got the pass books in January or February of 
1958; right? A. I don't remember the exact date. I don't remember the exact 
date that the robbery took place. 

Q. Well, would you place it in January or:February of 1958? A. I would 
say some time in January. 

Q. . Some time in January. Now, when you got these two pass books in 
January of 1958, you say at that time Chief Borges talked to you about this 
thousand-dollar withdrawal from your account? A. Yes, sir. 

346 Q. Now -- 

THE COURT: Justa moment. I understood you to say that you got one 
pass book in February of '57 and the other one in May '57. 

_THE WITNESS:. That is correct. . Those are the original pass books. 
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. THE COURT: He asked you something about two pass books in '58. 

9 THE WITNESS: Yes. Those were the pass books that were given me by 
> Chief Borges after the Credit Union safe was robbed. 

> _ THE COURT: . Which two? 


THE WITNESS: Those, the two pass books that he has there. 
THE COURT:. Did you have four in all? 


fe THE WITNESS: Yes, sir. 
: THE COURT: Oh, all right. 
BY MR. AHERN: 
s Q. By the way, we don't have any more pass books; do we? Four is the 
sum total? You don't have any more at home; do you? A. No, sir. 
- 347 Q.. Then in January or February of '58, when you were given these two 


additional pass books, you said you had this conversation with Defendant Borges. 
Now, at that time, did you write up the note evidencing that he owed you a thou- 
: _ sand dollars? A. He gave me the note sometime later, after he came to me 
and told me that he had taken the thousand dollars from my account. 
THE COURT:. Did you write the note up or was the note written? 
. THE WITNESS: No, sir. I assume that Chief Borges wrote the note and 
signed it. 
| ‘THE COURT: I was asking you whether you wrote it? 
THE WITNESS: No, ma'am, I did not. 
._ THE COURT: All right. 


y BY MR. AHERN: 
Q. In any event, the note is dated in April of '57; right? A. Yes, sir. 
2 Q. So, from January through April of '57, you maintained to the agents 


of the FBI, that you had loaned the Chief a thousand dollars; right? A. When? 
Q. January of -- A. '57? 
348 Q. Pardon me; the note is signed April of '57; is it not? A. That is correct. 
Q. Now, when did you say the FBI first moved in on the case? A.. Well, 
e the robbery wasn't until the early part of January of '58. That was when they 


came in on the case. 
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Q. . Well, the note is signed in April of '57. A.. Well, Chief Borges wrote 
this note out. 

Q. In any event, you signed the note; right? A. No, no. 

Q. You kept the note? A. Sure, I kept the note. 

Q. And placing the FBI in January of 1958 as out at the Credit Union, did 
you show that note, evidencing the loan in April of 1957, to the agents of the FBI? 
A. Yes, sir. 

Q. Now, did you show it to them on their first visit? A. No, Sir. 

Q. . What visit is it that you showed them the note? A. After they called 
me up the first time, and interrogated me, I gave them a statement that I had 
loaned Borges the thousand dollars. They asked me to bring the note in -- they 
asked me if I had any security for it; and I told them that I had a note for a thou- 


349 sand dollars at six per cent interest, at home; and they asked me to bring 


it in, they wanted to see it. That is when I brought the note in. 

Q. . Then was the note turned over tothem? A. Yes, sir, at a later time. 
. The first time, after they looked the note over, they gave it back to me. And it 
was a later date that the note was turned over to them for their records. 

Q. Now, you will note, will you not, sir, that the note is signed April 11, 
1957? A. . Right. 

MR. PAISLEY: Dated, Your Honor. We don't know when it was signed. 

I object to the form of the question. 

BY MR. AHERN: 

Q. . The note is dated April 11, 1957. What date reflects in your pass book 
that a thousand dollars with withdrawn from your account? A. It shows here 
April 11. | 
Q. Nineteen hundred and what? A. Fifty-eight -- no, fifty-seven. 

Q. Now, looking again at Government's Exhibit No. 30, it shows that the 
thousand dollars was redeposited in your account; does it not? A. Yes, sir. 


350 Q. . What date was the thousand dollars redeposited in your account? A. 


Sixth of September, 1957. 
Q. . That was before you were interviewed by agents of the FBI; wasn't it? 








351 
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A. Right. 

Q. You weren't interviewed by agents of the FBI until '58? A. January '58. 

Q. So, your thousand dollars was re-entered in your account on September 
6th, '57; right? A. That is what the pass book shows. 

Q. Then the next entry is the $2, 000 withdrawal; right? A. Right. 

Q. What date did you withdraw $2,000 from your account? A. I don't re- 
member the exact date, but the canceled check would show the date. 

Q. ._ Well, what is the entry on the book? A. The entry on the book shows 
the 9th of September. 

Q. Of what year? A. 1957. 

MR. AHERN: Do you have that check, Mr. Paisley? 

MR. PAISLEY: Which one is that? 

MR. AHERN: The $2, 000 withdrawal. 

MR. PAISLEY: Yes, that is around here somewhere. I don't see that 
that has any relevancy, Your Honor. No question about it being a legitimate 
withdrawal. I might be able to find it, but before I look around any more, I would 
like to know the relevancy. 

MR. AHERN: It is to prove the authenticity of the book, Your Honor, so 
far as repayment and so forth. | 

MR. PAISLEY: No question aboutthat. No dispute. Here it is, right here. 

THE COURT: Mr. Paisley, we will probably adjourn around about four 


o'clock, or maybe when we finish with this witness. _Do you want those other 


witnesses held out there for the day? 

MR. PAISLEY: No, Your Honor, not if we are not going to call another 
witness. Most of them are on call, anyway. 

THE COURT: . They are? Well, we will excuse those that are there for 
the rest of the day to report in the morning. 

THE MARSHAL: Bring them in here or excuse them out there? 

THE COURT: Yes, bring them in. 


352 MR. AHERN: Let's have a mark on this. 


THE CLERK: Defendant's Exhibit 6, for identification. 
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(Document referred to was marked De- 
fendant's Exhibit No. 6, for identification. ) 


BY MR. AHERN: 
Q. Showing you six, for identification -- 
THE COURT: Just one moment, Mr. Ahern. Gentlemen, you will not be 


reached today. So you are excused now until tomorrow morning at ten o'clock. 


You will return then. 

BY MR. AHERN: 

Q. Showing you No. 6, for identification, which is a check on the Anacos- 
tia Federal Credit Union, signed by Mr. Borges, to your order, for $2, 000, 
9-9-57, does that reflect the $2, 000 withdrawal you made as entered in your pass 
book on 9-9-57? A. This pass book shows that date and amount. However, this 
pass book was given to me after the Credit Union safe was robbed. 

Q. . Well, that isn't my question, sir. My question to you is -- A. It 
does show it. 

Q. -- is the $2, 000 which is reflected in Government's Exhibit No. 30, on 

353 9-9-57, represented by the check made out to your order, signed by the 
defendant, Mr. Borges? A. It does show an entry, withdrawal of $2, 000 on that 
date. 

Q. Is that the check that represents the $2,000 withdrawal? A. This is 
the check with my signature on it, yes, sir. 

Q. On this particular check, did you see this check written out? 

MR. PAISLEY: I object to any more questions about that check, Your Honor. 
It hasn't anything to do with this. 

THE COURT: This witness has conceded that he withdrew this $2, 000. 

MR. AHERN: Very well. 

BY MR. AHERN: 

Q. Now, Government's Exhibit No. 32, Boggs, Steve Vernon and Steve 
Vincent, when did you get this book? A. At the same time I received book No. 
30, received the book at the same time. 

Q. . Well now, did book No. 32 reflect the amount that you actually had on 
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deposit in the name of -- what is that, Steve what? A. Steve Vernon. 

Q. And Steve Vincent? A. Yes, sir. 

354 Q. Is that your son? A. Steve Vernon is my son; and I don't know anyone 
: named Steve Vincent. 
. THE COURT: . You don't know anyone named Steve what? 

THE WITNESS: Steve Vincent. That is not my name. 

BY MR. AHERN: 

Q. .Did you make any statement when you were handed a book? A. No, 
sir, these two books were given to me by Chief Borges and I stuck them in my 
pocket, because I already had the two legitimate books in my possession. 

Q.. What did you do with these two books? A. Took them home and put 
them in my safe deposit box. 

Q. You didn't even look at them? A. No, sir. I didn't have any reason 
to look at them because I had two legitimate books. 

Q. . Did you bring two books to Chief Borges to have verified? A. No, sir. 
After Chief Borges had been relieved of his duties in the Credit Union, I brought 
them to the new Credit Union treasurer to be verified. These two books here. 

Q. With respect to the two that you were given and you put in your hip 
pocket, or put them in your safety deposit box, or whatever you did, -- the four 
books that are in front of you -- all the money that was allegedly withdrawn against 


your will was repaid, correct, or was re-entered? A. It shows a re-entry here. 
355 Q. You started out with $4, 000; didn't you? A... Right. 
Q. Then it shows a withdrawal of a thousand dollars, down to $3, 000? 
‘A. It shows a withdrawal that I did not withdraw. | 
Q. It shows a withdrawal of a thousand dollars? A. It shows a withdrawal 


of a thousand dollars. | 

THE COURT: Mr. Ahern, it is very difficult to get the witness to speak 
loud enough to be heard distinctly. Would you stand over here? 

MR. AHERN:. The only point is, I can't show him these. 

THE COURT: I will let you show them by this messenger. Mr.. Wells, 
you come over and take these books back and forth, that he is questioning the 
witness about. Mr. Wells, will you do as I ask you to do? 





BY MR. AHERN: 

Q. Show him that date -- 

THE COURT: Just hand him that book. Now, your question. 

BY MR. AHERN: 

Q. On 9-6-57, the thousand dollars was redeposited; right? A. It shows 
it in this book. 

Q. And then you were brought up to your $4,000, your original deposit? 
A. That is right. 

Q. . Then you withdrew $2,000, which you have testified a moment ago was 
a bona fide withdrawal by you? A. That is correct. 

Q. All right. Now, when you were questioned by agents of the FBI, what 
books did you make available to them? A. They didn't ask me for any books, 
at all. 

Q. Well, when did they first ask you for your pass books? A. About the 
third or fourth time I was called up. 

Q. . Well, what pass books did you produce for them? A. I produced -- 
at that time, I think I produced all of them. 

Q. You produced all four? A. All four books, and the note. 

Q. And the note. Now, as of this moment, or as of that time, you had 

357 consistently maintained to the FBI that you had loaned this thousand dollars 
to Chief Borges; is that right? A. That is correct. 

Q. And that you had authorized that withdrawal. That you had authorized 
that thousand-dollar withdrawal? A. That is correct. 

Q. And then you decided to change your mind; right? A. That is correct. 

Q. And vary the story or the statement you had giventhem? A. That is 
correct. 

Q. Now, at that time, they threatened you with prosecution; didn't they? 
A. Yes, sir. 

Q. They told you you would be indicted; right? A. No, they didn't tell 
me I would be indicted. . They told me that there was a possibility. 

Q. . That you would be indicted; right? A. They didn't use the term 
indicted. 
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Q. - Well, prosecuted? A. Yes. 
Q. Brought to Court; right? You will have to answer. A. Yes. 
358 Q. If you didn't turn against Chief Borges; isn't that right? A. . The only 

thing the FBI asked me to do is tell the truth, which I am. 

Q. I know -- 

THE COURT: Just a moment. Let him answer. You have asked the ques- 
tion. . Read the question and the answer thus far. 


(Whereupon, the pending question and an- 
swer were read by the reporter. ) 


MR. AHERN: I move to strike the answer as not being responsive to my 
. question. 
THE COURT: I will deny the request. 
MR. AHERN: Now, I will repeat my question. 
BY MR. AHERN: 
Q. . Were you told that if you did not cooperate and turn against Chief Bor- 
ges, you would be prosecuted? A. No, sir. 
MR. PAISLEY: By whom? I think he must fix the time and place, Your 
Honor. 
THE COURT: He has answered, and said, no. 
MR. PAISLEY: Oh. 
BY MR. AHERN: 
Q.. Well now, when were you first told that you might be prosecuted? A. 
After I had already gone to the FBI agents and told them that I was going to make 
a sworn statement and tell them the truth about the whole matter. 
359 Q. And when was that? A. That was some time the latter part of January, 
I think. 
Of what year? A. 1958. 
Was that before or after you had gotten these pass books? A. After. 
You got the pass books in '58, didn't you? A. Yes, sir. 
. danuary of '58? A. Yes, sir. 
What was the time differential between the time you got those pass books 
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and you put them in your safety deposit box? A. I don't remember the exact « 
date, because I didn't write down any dates. The FBI havea record of it, and 
of all the interrogations of when I was called up. * 


Q. Allright. Now, you were interviewed by agents of the FBI on January 

16, 1958; weren't you? A. I don't remember the exact date. I said I didn't keep 
360 any record of the dates. 

Q. If I told you that was the first interview you had with them, to refresh 
your recollection, that it was January the 16th, 1958, did you at that time, on 7 
January 16, 1958, -- were you told that you would be prosecuted? A. No, sir. 
If that was the first interview, I was not. 

Q. That was the first interview. A. I was not told. 

Q. That was the interview in which you stated you had authorized a thou- 
sand-dollar withdrawal? A. That is correct. 

Q. And that it was a loan to the Chief? A. That is right. 

Q. And then your next interview was on -- if I told you your next interview 
was on February 5, 1958, were you told at this interview that you would be pro- 
secuted? A. No, sir. 

Q. Now, on this interview on February 5, 1958, did you state to Agent 
Cone and Agent Hunt that you had authorized a thousand-dollar withdrawal to the 
Chief? A. DidI state that? 

Q. Yes. A. Idon't remember those dates. I maintained for two -- 
about three interviews that I had authorized the withdrawal and made the loan. 

361 Q. Now, we are on the second interview, which I cantell youis February 5. ” 

MR. PAISLEY: I object to counsel making himself a witness, Your Honor, 
telling the witness what dates he was interviewed. 

MR. AHERN: We have evidence in the record that -- 

THE COURT: You didn't get it from him and he says he doesn't know the 
dates; so, therefore, he doesn't have to accept the dates that you give him. 

MR. AHERN: I will put it in hypothetical form, Your Honor. 

BY MR. AHERN: * 

Q. Assuming February 5, 1958 was the second interview that you had, | 


ee ee 





149 
your testimony would be that as of that time you were not told that you would be 
- prosecuted? A. No, sir. 

Q. And if Itold you that your third interview was on February 6, 1958, 
you would say, as of that time, you were told that you would not be prosecuted? 
A. I would say that. I don't just remember how many times I was interviewed. 

Q. Do you recall being interviewed in succession two consecutive days? 
A. No, sir, I don't recall that. 

362 Q. You don't recall that? A. I recall I was interviewed four or five times, 
but I don't recall the interval between the interviews or the dates. 

Q. Allright. Now, if I told you that your fourth interview was on Febru- 
ary 20, 1958, were you told at that time that you would be prosecuted? A. I 
don't remember if that was the time. 

Q.. Well, if I told you that your last oral interview was on February 24, 
1958, is that when you were told that you would be prosecuted? A. I don't re- 
call that they even told me that I would be prosecuted. 

Q. What were you told about being prosecuted? A. I was told that it would 
be up to the United States Attorney as to whether he would prefer charges against 
me or not. | 

Q.. They also told you if you cooperated against Chief Borges, they would 
make it easy for you; didn't they? A. No, sir. 

Q. . They didn't say anything like that? A. (Witness indicates in the negative. 

363 Q. . They made no representations to you as to what would be done with 
your case? A. All they asked me to do, to tell the truth. 

Q. I know they did that. Iam not suggesting anything else. Did they sug- 
gest what happened to your case? A. No, sir. 

Q. Did you inquire? You were concerned; weren't you? A. Yes, sir. 

Q. . Did you make any inquiry? A. I did.. I asked them what would happen 
to me; and they said they could make no promises. 

Q. If you changed your statement? A. I told them I would tell the truth 
and take a lie detector test. 

Q. You offered to take a lie detector test? A. Yes, sir. 
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Q. ._Did they give you one? A. No, sir. 

MR. AHERN: Now, will Your Honor indulge me a moment? Your Honor, 
it is approximately five of four. This is a handwritten statement. 

. THE COURT: Now, you have had that statement since before lunch; haven't 
you? 
(364 MR. AHERN: Since before lunch? No. He refused to produce it before 
lunch. We had to argue this matter after lunch. We argued this matter -- 

THE COURT: When did you deliver the statement to him? 

MR. PAISLEY: He is correct, Your Honor. It was at the bench confer- 
ence after lunch. 

THE COURT: Well now, we have two attorneys here and we have had sev- 
eral recesses. 

MR. AHERN: This is a handwritten statement, Your Honor. It is a hand- 
written statement. 

._ THE COURT: Well, you may read it. 

BY MR. AHERN: 

Q. Well now, showing you Defendant's Exhibit No. 4, which is dated the 
24th of February 1958, is that the day you decided to make a clean breast of it, 
soto speak? A. Yes, Sir. 

Q. Now, whose handwriting is this? Is that yours, or the agent's? A. 

It is all the agent's handwriting, except this paragraph at the bottom. 

Q. In other words, he prepared the statement and gave it to you to sign; 
is that it? A. He wrote it down as I gave it to him. 

365 Q. You mean contemporaneously? A.. That is right. 

Q. In other words -- A. word-for-word. 

Q. He was writing longhand as you were talking; is that it? A. That is 
right, yes, sir. 

Q. In other words, your statement is that you said: 

"I, Steven Vivian Boggs, being duly sworn, hereby make the following 
free and voluntary statement." 
Those were your words? A. No, sir, not that part there. 
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Q. That was the agent's words? A. Yes. 
Q. (Reading): 
",.. to Carroll J. Hunt and Walter O. Cone, who have identified them- 
selves to me as special agents of the Federal Bureau of Investigation. I 
have been advised that I am entitled to an attorney, and that I do not have 
to make a statement." 
Those were your words? A. No, not that part of it. 
366 Q. Those were the agent's words, too? A. Yes. 
Q. (Reading): 
"and that anything I say can be used against me in a Court of law." 
Those were your words, too? A. No. It was all read and inquired -- 
| MR. PAISLEY: Don't answer. I object to this question and this line of 
questioning. That document is not in evidence. It has simply been given to counsel 


under the Jencks Decision, as Your Horor knows. If there is anything in there 


that contradicts the witness, he can introduce it in evidence. But I don't think 
he can be permitted to go over it word-for-word in this way with the witness. 

MR. AHERN: Well, of course, I submit, Your Honor, he says this is his 
statement. Now, if in fact it is not his statement, that he was a mere stamp -- 

THE COURT: Even if it is his statement, you have been given that state- 
ment for the purposes of your cross examination, not to have him sit up there 
and read it. 

MR. AHERN: I am not asking him to read it, Your Honor. I am picking 
out designated portions and I am asking, is that his statement or the agent's state- 
ment. 

THE COURT: You can give it to him and ask him where his statement be- 

367 gan and then we won't have this prolonged questioning. He told you that 
this man wrote this down as he said it. 

MR. AHERN: That is right. 

THE COURT: Now, you show him there where your statement begins. I 
would like for you to hand him the paper and let him show you. 

THE WITNESS: Your Honor, he didn't write this down as I gave it to him 
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word-for-word. He interrogated me and wrote these answers down as I answered 
the questions; and then at the end of the interview, he gave it to me to read; and 
then I signed it. 

MR. AHERN: All right. Now, if I may proceed, Your Honor. 

_THE COURT: Yes, go ahead. 
BY MR. AHERN: 
Q. It says here: 
"No threats or promises have been made to me to induce me to make 
this statement and it is entirely voluntary." 


Are those your words? 

MR. PAISLEY: I object to the question, Your Honor. I think if there is 
anything in that statement inconsistent with the testimony he has given under 
oath here, then that statement is admissible. 

368 THE COURT: Mr. Ahern, you know the rule well, and the rule is that you 
may use that statement for the purpose of contradicting him, if you can contra- 


dict him. 

MR. AHERN: I can use the statement to contradict him on anything that 
is in the statement that is inconsistent with his testimony on the stand. 

MR. PAISLEY: Yes. 

MR. AHERN: I say, he made the statement on the stand that he made a 
written statement and signed it. I am picking out portions here to show he 
didn’t make a written statement, that this is not his statement. Now, I can't 
think of any more substantial contradiction than the contradiction Iam now 
bringing out. 

_ THE COURT: I don't think that is a contradiction. He stated here that 
they read to him -- | 
MR. AHERN: Supposing I lay the predicate for this, Your Honor. 

BY MR. AHERN: : 

Q. . Did you testify a moment ago, when I asked you a question, that you 
dictated orally, through your mouth, to the agent, and he wrote down what you 
were saying? Is that what you said a moment ago? A. You may have understood 





153 
me to mean that. 
369 Q. What did you mean? A. I meant that I had read the statement after 
he had interrogated me and written it out; and then I signed it as being true. 
Q. In other words, what you are saying now is that you didn't give orally -- 
you didn't dictate orally a statement to the FBI? A. Not word-for-word. 
Q. He prepared a statement and handed it to you for your signature? A. 
I answered his questions and he interrogated me. 
Q. Was he taking this down as you were answering? A. He was taking 
down the answers as I answered. 
Q. . Word for word? A. Yes, sir. 
Q. How do you know that? A. I was standing there watching him. 
Q. And you saw him taking it down word-for-word? A. Yes, sir. 
Q. And you can't be mistaken about that? You can't be mistaken? A. I 
read the statement after I finished, after he finished, beforeI signed it. Iam 
_ satisfied that everything in there is true, as far as my answers are concerned. 
370 Q. . Well, you had been telling untruths up to this time; is that right? A. 
Up until I had made this sworn statement, that is correct. 
Q. You had been making falsehoods on all your earlier interviews? A. I 
had made misstatements, but not under oath. 
Q. But not under oath? A. Right. 
Q. But this one was under oath? A. . That is right. 
Q. In other words, he had you swear: is that it? A. That is right. 
Q. Inthe other statements, he didn't have you swear? A. Right. 
Q. So that was all right? A. I don't know whether it was all right or not, 
but it is true. 
Q. Now, in the second page here, it says, 
'™In the first part of January '58, subsequent to the reported burglary 
of the N.A.S. Anacostia Federal Credit Union safe ...." 
MR. PAISLEY: Now, just a minute, counsel. I object, Your Honor, to 
the form of the question he is starting out on now. . The document will speak for 
itself. 
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371 THE COURT:. The objection is sustained. . Call to his attention what it is 
he said that you want to contradict him on. Now, Mr. Ahern, you know what the 
rule is and I ask you to abide by it, and instruct you to. 

MR. AHERN: Your Honor, of course, with due respect to Your Honor, I 
don't think you should make that statement in the presence of the jury. If Iam 
in error in adopting this approach, there is someone else -- 

THE COURT: I have admonished you several times, Mr. Ahern, about the 
rule and expect you to follow it. 

MR. AHERN: Your Honor, at a later time, may I come to the bench and 
fully make a proffer, so my point, if I am correct, can be protected in the record? 

THE COURT: Your point is perfectly made on the record as it stands. 

BY MR. AHERN: 

Q. Now, did you testify on the stand a moment ago that you were given the 
credit books and the note at different times? A. I don't know if I testified or not. 

372 Q. I will ask younow. A. Yes. 

Q. You were given them at different times? A. Yes. 

Q. In other words, the two credit books that you put in your pocket and put 
in the safety deposit box, you got them at a different time? A. Yes. I thinkI 
got the note first, maybe a day or two before. 

Q. By the way, when you were being orally interviewed by agents of the 


FBI, was any secretary present who took down what you were saying orally? A. 


No, sir. 

Q. Just the agent was taking notes? A. Yes, Sir. 

Q. You didn't see any soundscriber or any transcript being taken of your 
interview? A. No, sir. 

Q.. Were you ever asked to give a written statement with respect to the 
robbery out at the Base? A. By whom? The FBI? 

| Q. Yes. A. No, sir. 
373 . By anybody else? A. No, sir. 
By the Navy officials? A. No, sir. 
. Did you give any written statement concerning the present transactions 
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_ to anybody else other than the FBI? A. No, sir. 
Q. You didn't give it to any Navy officials? A. No, sir. 
Q. How about your Commanding Officer? Did you give any statement to 
your Commanding Officer? A. No, sir. 


Q. . Were you contacted by any of the auditors? A. I was at a meeting of 
' some of the Credit Union officials at one time. 

Q. When? A. It was after the robbery, but concerned Credit Union af- 
fairs; had nothing to do with the investigation. 

Q. Were you required or did you make any statement to any of the audi- 
tors with respect to the deposits and withdrawals from your account? A. Any 
auditors? 

Q. Yes. A. No. 

374 Q. You mean, you weren't called upon to file any affidavits or any state- 
ments with respect to when you deposited and when you withdrew? A. No, sir. 
‘Not by any auditor or any official of the Credit Union. 

Q. . Were you asked to do that by anybody? A. . The only statements I 
made were the ones to the FBI. 

Q. You only signed one statement, one written statement; is that right? 
A.. That is right. 

Q. You didn't sign any other written statements for them? A. That is 
right. 

Q. Were you interviewed at all by a Captain Byng? A. Yes, sir. 

Q.. When? A. Oh, must have been back about -- I don't remember the 
exact date. I would say probably in April. 

Q. . Who is Captain Byng? 

MR. PAISLEY: Just a moment. I don't see the materiality of this inter- 
view with Captain Byng. 

THE COURT: . When was this interview? 

THE WITNESS: Your Honor, I think it was probably some time in April. 
It has been some time back. 


375 THE COURT: . What year? 
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THE WITNESS: Of 1958. 


MR. PAISLEY: Almost a year, Your Honor, since the transaction involved. 


THE COURT: Well, I don't know what the conversation was about. Do you 

have some other question? 

MR. AHERN: Well, I intend it as exploratory. I want to see just what 
you did discuss. 

THE COURT: I will overrule the objection. 

BY MR. AHERN: 

Q. In the first place, who is Captain Byng? A. Byng is my Commanding 
Officer at the Naval Air Station. 

Q. And did he call you in, in April of '57? A. Hecalled mein. I think 
it was probably in April. I don't remember the exact date. 

Q. And were you questioned about the Borges matter? A. He asked me 
a few questions, two or three questions. 

Q. About the Borges matter? A. Yes, sir. 

Q. Now, this was in April of '57; right? A. As well as I remember it. 

Q. Fifty-seven? A. Fifty-eight, this year. 

376 MR. PAISLEY: Iam objecting, Your Honor, on the ground it is not in 
cross on anything brought out on direct. I didn't ask him about any conversation 
with Captain Byng. 

MR. AHERN: Well, of course, cross examination is exploratory. Iam 
not limited to everything he goes into on direct. 
MR. PAISLEY: It is to be confined to the direct examination, Your Honor. 
THE COURT: Well, unless he has something further, I can't tell whether 
it bears on the direct examination or not. 
MR. PAISLEY: Apparently, he was trying to get into conversation with 
Captain Byng. 
BY MR. AHERN: 
Q. . Well, let me ask you this: This interview that you had with Captain 
Byng, did it relate to your work at the Naval Air Station, or did it relate to the 
events concerning the deposits and withdrawals from your account in the Federal 
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Credit Union? A. It related to this case. 

Q. And by this case, you mean the defendant, Chief Borges? A. (Witness 
nods assent. ) 

377 Q. Did you make certain statements to Captain Byng about this case? A. 
I answered his questions, yes, sir. 

Q. Allright. Now, was any transcript taken of those statements? A. No, 
sir. 
| Q. Were you asked by Captain Byng similar questions to those that the 
.FBI had asked you? A. No, sir. Well, you might say, he asked -- he only 
asked me two or three questions. 

Q.. Well now, in your statements to Captain Byng, did you adhere to the 
earlier statements you had made to the FBI or did you adhere to the statements 
you made to the FBI after February 24, 1958? A. I can better answer that by 
telling you exactly what the conversation was about. 

Q. No. I would like an answer to my question. My question is, in your 
responses to any questions that Captain Byng asked you, did you adhere to the 
statements you had made prior to February 24, 1958, to the FBI, or did you ad- 
here to the statements you made on February 24, 1958, and subsequent, to the FBI? 

MR. PAISLEY: I object, Your Honor. I think he has already stated it 
wasn't the same subject matter. Wasn't the same questions. 

378 MR. AHERN: He said some of the questions were. 

THE COURT: Mr. Ahern, I am in doubt about whether he could answer that 
on the basis of -- 

MR. AHERN: Supposing I make it specific. 

BY MR. AHERN: 

Q. Prior to February 24, 1958, you had consistently maintained to the 
FBI that you had authorized a loan to Chief Borges; right? A. That is correct. 

Q. From February 24, 1958, you changed your story and said you never 
authorized it; right? A. . That is right. 

Q. When you were interviewed by Captain Byng in April of 1958, were you 
asked about the loan or the withdrawal? A. Yes, sir, I was asked about the loan. 
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Q. About the loan? A. Yes, sir. 

Q. In your statements to Captain Byng, did you state, in accordance with 
your original statements to the FBI, or the ones that you changed on February 24, 
'58? A. Itold him thetruth, in adherence with the last statement. He asked 
me if I had ever loaned Borges money; and I told him, no. 

379 Q. So that was in accordance with what you said on February 24, 1958? 

A. That is correct. 

Q. Now, were you interviewed by anyone else at the Base about this? A. 
No, sir. | 

Q. Other than Captain Byng? A. No, sir. 

Q. Were you asked any questions as to whether you had any participation 
in this robbery? A. No, sir. | 

Q. Were you asked about any ill feeling between you and Borges? A. No, 


Q. . Were you shown any reports of any investigation while you were having 
this conversation with Captain Byng? A. No, sir. 

Q. You were not given any access to any O.N.I. reports? A. No, sir. 

MR. AHERN: I think that concludes the cross, Your Honor. 

THE COURT: If your redirect is going to be short, we will finish with this 
witness. 


* * *« * * * XK 


381 Washington, D..C., June 18, 1958, 
10:15 a. m. 


* * * * XK KX KX 
AT THE BENCH: 

MR. AHERN: At the close of yesterday's session, I reflected on Your 
Honor'’s ruling with respect to those oral interviews, and I had occasion to speak 
with Mr. Laughlin from Oklahoma, and he just had a proceeding out there that 
lasted seven or eight days, in which the issue came up of F. B. I. records which 
were subpoenaed. Judge Wallace -- apparently the Judge -- took the view, I 
understand, that under the statute due process was involved, or the defendant's 
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right to a fair trial would be impinged if certain records were not made available, 
and that was of controlling power and would necessitate setting aside a convic- 
tion, about twenty-seven years old. Now, in this case, if we disregard the statute 


382 completely, I would like to make the point that, irrespective of the statute, 


‘here is a highly damaging witness who testified -- one of the worst witnesses 
against the defendant -- that he had a number of interviews -- whether it's a 
statement or is not a statement within the scope of the statute, I think fairness 
would dictate that access -- and irrespective of the statute, I would like to find 
out the results of those interviews. 
THE COURT: I'll deny the request. 


COUNSEL HAVING RETURNED TO TRIAL TABLES: 
* * * *£ kK kK KX 


384 RECROSS-EXAMINATION BY MR. AHERN: 


385 





Q. Were you asked anything by the F.B.I. other than with respect to the 
thousand dollar transaction? A. Yes. 

Q. Were you asked about these entries on May 23rd and July 1st in your 

pass book? A. Yes, sir. 

Q. And did you answer the F.B.I. in those cases when you were first 
interviewed truthfully? A. I did not. 

Q. You misrepresented to the F.B.I. on those two points also? A. That's 
right. 

Q. Sothen, in response to Mr. Paisley's question, do you not want to 
change your testimony now? A. I do not. 

Q. You recall that Mr. Paisley asked you a moment ago whether you, 
other than with respect to this thousand dollar withdrawal, your statements to the 
F. B.I.. were correct and truthful -- A. The thousand dollar withdrawal had to 
do with the entries in the pass book. 
| Q. Yes, and you misstated to the F.B.I. on that inquiry? A. That's 
right; at first, yes. 

Q. Now, in what other respects did you not tell the truth to the F.B.I. 
when you were first interviewed? A. Only regarding the thousand dollar loan. 
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Q. Did you misstate to the F.B.I. about the date when you allegedly de- 
posited four thousand dollars in the Federal Credit Union? A. I did not. 
Q. Didn't you just state, say that you did so when I asked you, you said 
no? A. I did not. | 


MR. AHERN: Your Honor, I wonder if I may have the reporter read back. 


I would like to see the exact question. Unless Iam confused, I thought I pro- 
pounded that question, and he stated -- 

THE COURT: Mr. Ahern, I don't remember anything like that. 

MR. AHERN: May I have the reporter read back? 

THE COURT: That would be an undertaking for her to go back and try to 
pick that out. It will be the jury's recollection of what he said. 


MR. PAISLEY: Your Honor, I don't think the witness understood one ques- 


tion that counsel asked him. And I understood the witness to say in answer to 
his questions, that he was questioned by the F.B.I. about other things, and that 
he made misstatements to them about other things. I think that is the way the 


386 record stands. I think that is what counsel has reference to, that's what 


I heard -- I don't know how the jury. I think it would be well to have it read and 
see what 'the witness’ testimony is -- whether he misunderstood counsel. 

THE COURT: This witness has been on the stand for almost a day. To 
go back and try to pick out this particular part would take perhaps the rest of 
the day. 

MR. AHERN: It was just a few minutes ago. 

THE COURT: Allright. Begin at the beginning of the testimony today, 
and read it all back. 


(The reporter read back the testimony 
as requested. ) 


THE COURT: Is that what you wanted? 

MR. AHERN: Yes, Your Honor. 

Q. (BY MR. AHERN:) Now, with respect to the May -- or May 24th de- 
posit of four thousand dollars, and the other pass book which shows the deposit 


as of July ist, then you did misstate to the F.B.I. when you were first interviewed 
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about those two transactions, in addition to the thousand dollar transaction, is 
that not right? A. I don't recall. I don't understand that question. 

Q. Well, a few minutes ago, when I questioned you on cross-examination, 
you said when you were interviewed by the F. B. L., you admitted that you did 
not tell the truth concerning the thousand dollar withdrawal -- right? A. That's 
right. 

387 Q. All right. Then I asked, did you also misstate to the F.B.I. concern- 
ing the May 23rd or May 24th and July 1st entries in your pass book, and you 
said yes -- isn't that right? A. I still don't get that question. 

Q. Didn't you hear the reporter read that -- 

THE COURT: Mr. Ahern, would you hand him the book and show him what 
it is you are speaking of. 

MR. AHERN: All right. 

THE COURT: Which exhibits now are those, for the record? 

MR. AHERN: Exhibits 28, Your Honor, and 30. 

THE COURT: All right. 

Q. (By Mr. Ahern) Now, Mr. Witness, showing you -- wait a minute 
now -- let me see those other two -- yes, this is the one I want. 

MR. AHERN: Your Honor, I want to correct what I said I am going to show 
the witness. 28 and 32. 

THE COURT: All right. 

Q. (By Mr. Ahern, continued) Showing you Government's Exhibit 28 that 
reflects the deposit, alleged degosit on the 24th of May, in the amount of four 
thousand dollars, isn't that right? A. Right. 

Q. Now, you misrepresented -- you didn't tell the F.B.I. the truth when 

388 they asked you about that, isn't that right? A. I don't remember what I. 
dol (sic) him. 

Q. Didn't you hear the young lady read back your answers? A. I did; 
but the F.B.I. has my statement there of what I told him. 


Q. That wasn't the same -- I am asking when you were orally interviewed, 
before you signed your name to the statement written out for you, did you 
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misstate to the F.B.I. -- were you telling the truth to the F.B.I. about this 
transaction, this alleged deposit? A. I dont recall any statement I made to 
them about the transaction. 

Q. Didn't a few moments ago -- you answered -- A. I didn't understand 
your question. 

Q. You misunderstood my question when you answered no; what did you 
understand the question to be? A. I was trying to find out -- 

Q. You heard my question, didn't you? A. I didn't understand the question. 

Q. Is it you didn't understand, or you didn't want to understand -- 

_A. I didn't understand it. 
Q. With respect to Exhibits 30 -- 32 -- or this exhibit, will you look at 
389 it, so that there is no doubt in your mind to what I am referring -- you have 
looked at it? A. I have looked at it. 

Q. Is it clear in your mind? A. Yes. 

Q. Did you tell the F.B.I. the truth about the particular pass book when 
you were interviewed? A. I don't recall telling them anything about the pass 
book. 

You mean you don't have any idea when you were -- A. Do I know -- 
Did you turn it over to them? A. I did. 

Did they ask you any questions? A. I don't recall. 

Is it I don't recall, or don't want to recall? A. I don't recall. 

Q. When you were questioned by the F.B.I. during the interviews, didn't 
you tell the F.B.I. that your Navy career was at stake? A. I don't recall. 

Q. You discussed that Navy career? A. Yes, they discussed it with me. 

Q. You told them you would do anything in order to save your Navy car- 
eer, isn't that right? A. I didnot. I did not. 

390 MR. AHERN: I think that's all. 

MR. PAISLEY: That's all, Mr. Boggs. Mr. Boggs may be excused? 

THE COURT: I take it there's no objection to Mr. Boggs being finally 
excused ? 

MR. AHERN: Well, your Honor -- just this, your Honor, I think this might 


2H 
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obviate the necessity of a subpoena. . We will call Chief Boggs on our side of the 
case, and I have prepared the subpoena, which I intended to serve on him, which 
I intended to serve as he left the courtroom, unless this is obviated -- 
THE COURT: He has been served? 
MR. AHERN: Oh, he has been served. 
THE COURT: Well, there's no objection to his returning now to his base, 
subject to return upon a telephone call? 
MR. AHERN: That's right, Your Honor. 
THE COURT:. Very well, then, you may leave the court house, subject to 
your return upon a telephone call. 
MR. AHERN: Do we have his number? 
MR. PAISLEY: Well, I can get it. The F.B.I. has it. 
CARROLL J. HUNT, SWORN. 
* * * * * * K 
Q. Mr. Hunt, will you give your name and occupation to the Court and jury, 
please? A. Carroll J. Hunt, Special Agent, Federal Bureau of Investigation. 
*¥ * * * *£* K K 
Q. Calling your attention to January 22, 1958, were you down there at the 
‘station? A. Yes, sir. 
Q. What -- were you conducting your investigation? A. Yes, I was. 
Q. Did you have occasion to talk with Mr. Borges on that date? A. Yes, sir. 
392 Q. What were the facts and circumstances, who was present, the time 
of day -- all the surrounding -- A. It was in the afternoon, and we were dis- 
cussing the bank account of Mr. Borges for November of 1956, I believe, and 
there were some deposits listed on this bank statement that we had which were 
what I would consider to be a little above normal for what I knew to be Mr. Bor- 
ges’ income. 
THE COURT: Would you speak a little louder, and get a little closer to 
the microphone. 
A. (continued) SoI asked Mr. Borges what was the source of these de- 
posits, and he said that they had probably come from loans which he had made, 





164 

personal loans which he had received. So he was then asked if he had ever de- 
posited in his personal banking account any checks which had been drawn on the 
Anacostia National Bank of Washington. He said no, with the exception of pro- 
bably one, a check he had received from the credit union for a loan, possibly a 
couple of more. 

Q. With the exception of what, now? Would you repeat that again? A. 
With the -- 

MR. AHERN: Just a moment. I would like to come to the bench to make 
a point. 

MR. PAISLEY: I get tired of this coming to the bench. 

MR. AHERN: Your Honor, I don't think Mr. Paisley's getting tired -- 


393 I've got a right to interpose -- 


THE COURT: You don't have a right to come to the bench. 

MR. AHERN: No, I don't have a right to come tothe bench. I can make 
it in the absence of the jury, if Your Honor wishes. 

THE COURT: Just make it now. What is it? 

MR. AHERN: Well, I'd rather not make the objection in the presence of 
the jury, Your Honor.. This is a legal point that I want to put in the record with 
respect to the admissibility of this testimony. 


THE COURT: Well, you may make your objection where you are, Mr. Ahern. 


MR. AHERN: Then, Your Honor, I want to object to being required to 
make an objection in the presence of the jury. I want to object to any testimony 
here unless it is primarily established, number one, whether the defendant was 
under arrest at this time; and two; whether there was a warning as to whether 
this agent informed him that any statements he might make might be used against 
him. I feel that all these matters should be primarily determined outside the 
presence of the jury, to see whether, as a matter of law, this testimony is ad- 
missible. 

MR. PAISLEY: Well, I'll ask him. 

Q. (By Mr. Paisley) Was Mr. Borges under arrest at the time you were 


talking with him? A. No, sir; he was not. 
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Q. Who else was present? A. Special Agent Cone from the F.B.I., and 
Commander George Lightfoot of the Navy. 

Q. What was Commander Lightfoot doing there, do you know? A. I was 
told that he was acting -- 

MR. AHERN: I object to what he was told. 

THE COURT: The objection is sustained. 

Q. Who told you anything about it? A. Mr. Lightfoot said that he had 
been acting as a legal advisor to Mr. Borges. 

Q. Was that said in the presence of Mr. Borges? A. I don't recall whe- 
ther it was in his presence or not. 

Q. But he was there, and Mr. Borges was there? A. Yes. 

Q. He was Commander inthe Navy? A. Yes, sir. 

Q. Did you threaten Mr. Borges in any way before he made those state- 
ments about this bank account in November 1956? A. No, sir. 

Q.. Did you offer him any reward, or promise, or anything you might say? 

395 A. No, sir. 

* * * k ke k kK * 

398 Q. Will you tell us what Mr. Borges' reply was to your question about the 
four hundred dollar deposit? A. He said that he didn't recall specifically that 
those individual deposits -- he didn't recall what they consisted of. 

*x* * * * & * KX 
Q. Was anything else said about any deposits into the personal bank ac- 
count of his? A. I don't recall right at the present time. 
Q. Do you recall whether or not any reference was made by either Mr. Borges 

399 or yourself to the thousand dollar check payable to Boggs? A. Yes, I 
believe that was mentioned. 

Q. What was said about that? A. Mr. Borges stated that he had bor- 
rowed a thousand dollars from Chief Boggs. 
‘ *x* * * * KK KX XK * 

400 Q. (By Mr. Paisley) Do you have any recollection of what Mr. Borges 

might have said to Mr. Hunt about the thousand dollar check? 
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* * * * * * kX 

THE COURT: Well, then, you may ask him that. 

Q. (By Mr. Paisley) Do you recall? A. Yes;now I recall that he said 
that he had received a thousand dollar check from Mr. Boggs, but that he didn't 
think he deposited it as such in his personal bank account, that is, deposited this 
check in his bank account. 

Q. Isee. Now, on a subsequent date, February 21, 1958, did you have 
occasion to have a further conversation with Mr. Borges about these matters? 
A. Yes, sir; I did. 

Q. And where were you? A. At the Navy Air Station at Anacostia. 

* * * * * * KX x 


401 Q. And what were you doing in there? Was he there when you arrived, and 
so on -- tell us, in your own words, what the surrounding circumstances were? 
A. Mr. Borges saw me at the Naval Air Station, and requested that he be allowed 
to speak to mein private. So, of course, I agreed, and we went into the crew's 


lounge. When we got in there, Mr. Borges said that he wanted to tell me some- 
thing. So Itold him to feel free to say anything he wanted, but that he ear have 
to tell me anything that he didn't want to. So he said that when he had arrived at 
work that morning in the Operations Division, Chief Boggs was there at the time. 
and Mr. Borges stated that he noted that Chief Boggs apparently looked worried, 
so Mr. Borges told me that he asked Chief Boggs what was wrong, and, accord- 
ing to Mr. Borges, Chief Boggs had told him, that is, Mr. Borges, that he was 
worried over his four thousand dollars which he, that is, Mr. Boggs, had depo- 
sited in the credit union account in May. So Mr. Borges said, when he heard 
this, he determined that he was going to tell the F.B.I. about the background of 
this four thousand dollars, in order that Chief Boggs wouldn't be involved in it 

_ in any way at all. So he had told Boggs that he was going to the F.B.I. and tell 

402 them about it. So, Mr. Borges then told me that in the latter part of April, 
or early May, I believe he said, of 1956, he had, from the funds of the credit 
union, loaned to a friend of his, forty-three hundred dollars. I asked him, Mr. 
Borges, if he would identify this friend, and he said no, that he didn't care to, 
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that his friend had since been transferred from the facility. 
THE COURT: The friend had lent the four thousand dollars to whom? 
THE WITNESS: No, Mr. Borges had lent forty-three hundred dollars to 
a friend of his. 


THE COURT: Oh, I see. 

A. (continued) So, when I asked Mr. Borges then why he had lent the 
friend the forty-three hundred dollars, in other words what it was to be used for, 
Mr. Borges stated that he didn't care to say other than what he called an invest- 
ment. That is, the friend was to make it. He said that the friend had later, I 
believe he said in August of that same year, repaid the forty-three hundred dol- 
lars. So then we discussed the four thousand dollars that Chief Boggs had de- 
‘posited in the credit union in May of 1957. Mr. Borges said that at the time 
Mr. Boggs made the deposit in the credit union that Mr. Borges and Mr. Boggs 
had an agreement, that is, at the insistence of Mr. Borges, that Mr. Boggs 
would have no objection to having the entry in the credit union account post-dated, 

403 and Mr. Boggs, according to Mr. Borges, agreed to this, provided Mr. 
Borges would make up any entries toward dividends which would have accrued 
to Mr. Boggs during the period of the actual deposit and the time the deposit was 
shown on the books of the credit union. 

Q. Was that substantially all you recall of the conversation? A. Yes, 
sir; it is. 

Q. Now, did he tell you that that forty-three hundred dollar loan to his 
friend was passed upon by any credit committee or any notes received or appli- 
cation filed, or anything? A. He specifically told me that no application was 
filed with the credit union for this money, and no other officer of the credit union 
was aware that he had loaned the money out. 

MR. PAISLEY: Your witness. Just one other question. 

Q. (By Mr. Paisley) Mr. Hunt, did you and Mr. Cone make investigation 
to try to determine the identity of these borrowers down there at the credit union, 
who had borrowed four hundred dollars, the names being S. V. MacDonald, 
Desimone, and aC. A. Ryan, did you make an investigation to try to locate 
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those individuals? A. Yes, sir; we did. 
404 Q. And were you able to locate any C. A. Ryan? A. No, sir. 
| Q. As having been on that station during that time? A. No, sir. No, sir. 
Q. And were you able to locate a Desimone, other than the young boy who 


was here as a witness? A. No, Sir. 4 
Q. And were you able to locate an S. V. MacDonald, other than the boy e 
who testified? A. No, sir. | | 
*x* * * * K K XK >. 


CEOSS-EXAMINATION BY MR. FITZGERALD: 

Q. Mr. Hunt -- Carroll J. Hunt, is it? A. That's right. 

Q. Are you an attorney and accountant? A. Iam a Special agent for the 
Federal Bureau of Investigation. 

Q. Are youa member ofthe bar? A. No, sir. 

Q. Are you an accountant? A. Not a certified public accountant. 

Q. What experience have you had in accounting? A. No private exper- 

405 ience except what I have had since I have been with the bureau. 

Q. Are you a student of accounting -- did you attend any school? A. That's 
right. 

Q. Give us your background in accounting. A. I went to school at Sou- 
thern University and received a degree in accounting in 1951. < 

Q. And you are not an experienced accountant -- you understand accounting, 
right? A. I think so, yes. 

Q. Yes. Now, when did you first come into this case, the date, please? 
A. In January of 1958, I don't recall the specific date. 

Q. Well, you recall the specific date when you first interviewed Borges, 
don't you? A. Within a day or two. 

Q. Well, you testified it was January 22, didn't you? A. Yes, sir. 

Q. Is that your testimony? A. . That is. 

Q. . When, in relation to that, did you come into this case? A. It must 
have been about January 8 or 9. 

406 Q. January 8 or 9, and what was the occasion for it, if you recall? A. 


Oe 
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For my coming into the case? 

Q. Right. A. I was assigned by my superiors. 

Q. By whom? 

MR. PAISLEY: Your Honor, is that material? I object. He was assigned-- 
_hasn't got anything to do with the issues. 

THE COURT: . For what purpose do you ask this? 

MR. FITZGERALD: Well, I want to know the background of this investi- 
gation, how thorough, who participated -- I don't think it's immaterial. 

THE COURT: I will sustain the objection to the question. 

Q. (By Mr. Fitzgerald) When did you first go over to the Naval Air Sta- 
tion? A.. The same day that I was told to assist in the investigation. 
| Q.. The date of that? A. January 8 or 9, I don't recall -- it was about 
that time. | 


Q. How many men worked on this investigation? 
MR. PAISLEY: Objected to as irrelevant and immaterial and has no pro- 


per connection. All this witness testified on direct was to conversations with 
the defendant. I don't think his question is proper cross. It's immaterial. 
407 THE COURT: I will overrule the objection. 
(The reporter read back the last question. 

THE COURT: Your question means worked with him, doesn't it? 

MR.. FITZGERALD: That's right. 

A. How many worked with me? Or how many worked on the entire inves- 
tigation? 

Q. . Either one. 

MR. PAISLEY: Well, Your Honor, I think he's got to ask him again -- 
which one he wants him to answer. 

Q. (By Mr. Fitzgerald) You were assigned to this case in January 1958? 
A. That's right. 

Q. You went over there several times? A. That's right. 

Q. How many times did you go over? A. I have no idea how many times. 

Q. You identified two times before on direct examination, said January 22 
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and February 21. Now, don't you recall any other date that you went over there? 
A. Not right off. 

Q. You don't know whether you went three, four, ten times, and you don't 
know how many times? A. Not the specific number, no. 

408 Q. How long have you been with the Federal Bureau of Investigation? A. 

About ten years. 

Q. And you have handled many investigations, haven't you? A. I wouldn't 


say many, but I handled several. 
Q. And you are called upon to make reports of your investigations? A. True. 


Q. And maintain record of them? A. Right. 

Q. Did you maintain any record in this particular case? A. Yes. 

Q. Where are the records? 

MR. PAISLEY: I object to that as immaterial, not proper cross-examina- 
tion. The direct related to conversations with this defendant. Where the records 
are -- the investigation, I don't think are material. 

MR. FITZGERALD: You can't tell the Court and jury -- 

MR. PAISLEY: Let the Court rule. 

MR.. FITZGERALD: I'll withdraw the question. I am not -- I'm getting 
anxious -- I'll go ahead very quickly and try to get something out of this witness. 

Q. (By Mr. Fitzgerald) You can't tell the Court and jury how many times 

you went over there, approximately, in the investigation? 

THE COURT: He's told you that several times, Mr. Fitzgerald. 

MR. i*ITZGERALD: I don't figure -- 

THE COURT: He's answered several times and said he doesn't know how 
many times he went. 

MR. FITZGERALD: He doesn't know. 

Q. (By Mr. Fitzgerald) Do you know how many people you talked to in 
connection with this investigation of Borges? A. No. 

Q.. Did you ever talk to Boggs? A. Yes. 

Q. How manytimes? A. I don't know how many times -- two or three 


times probably. 
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Q. How many times did you talk to Borges? A. I have no idea. 

Q. . Did you talk to him more than twice? A. Twice that I can recall. 
| Q.. Did he at all times deny any wrongdoing in connection with his opera- 
‘tions over there at the credit union to you? A. Would you state that again, please. 

(The reporter read the question. ) 
410 A. No. 

Q. Do you know who robbed that safe over there? 

MR. PAISLEY: Now, Your Honor, I object. Just a minute ago I objected-- 
-consistently -- about being immaterial. 

THE COURT:. The objection is sustained to the question. 

Q. (By Mr. Fitzgerald) What did you go over there to make this investi- 
gation for? A.. To determine if there was any wrongdoing or if anything was 
wrong in the credit union; whether or not there had been a robbery, or what. 

Q.. Did you find that there had been a robbery? 

MR. PAISLEY: I object, Your Honor.. Counsel heard the Court sustain 
the objection time and time again. 

THE COURT: . The objection is sustained about going into this robbery. 

MR. FITZGERALD: Your Honor is now restricting me. 

THE COURT: No, I am not restricting you. 

MR.. FITZGERALD: About the robbery. 

. THE COURT:. This robbery, according to what we have been told, occurred 
long after the alleged occurrence in this indictment. So, if you can tell us what 
it is. 

MR.. FITZGERALD: In other words, Your Honor, may I understand clearly 
that the government is not charging any wrongdoing after the date of the robbery, 
which is January 1958? No charge of any wrongdoing passed that period, is 

411 that right? Is that my understanding -- 

MR. PAISLEY: No use, Your Honor, iooking at me -- he's a lawyer; he 
can read the indictment. He must have read it. He knows there's nothing in 
there charging any robbery in January 1958. 

THE COURT: The last date specified in this indictment, I think, is 





412 Q. (By Mr. FitzGerald) Now, did you personally in your accounting ex- 
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sometime in 1957. When was this robbery? i 


MR. PAISLEY: Said to have occurred in January 1958. « 
Q. (By Mr.. FitzGerald) Well, you didn't go over there until this robbery ‘ 


occurred, did you? A. If you say there was a robbery, then I didn't go over 
until after the robbery, yes. 

Q. Well, did anyone tell you there was a robbery over there? A. I was 
told there was a suspected robbery. | 

Q. And you made an investigation, didn't you? A. Yes. mn 

Q. Any fingerprints taken over there? » 

MR. PAISLEY: Objection -- investigation about the alleged robbery. 

_ THE COURT: Mr. FitzGerald, we are not going into this robbery. 


periences, have you ever checked bank accounts, ledger sheets -- 

MR. PAISLEY: I object, Your Honor, on the ground that this is not pro- 

per cross examination -- this was not brought out. 
_ THE COURT: The objection is sustained. 

Q. (By Mr. FitzGerald) Well, did you make an investigation of the bank 
account of Borges in connection with this case? A. I examined the bank account 
that I mentioned awhile ago, yes. 

Q. I didn't ask you that question. Did you investigate the bank account 
of Borges? A. What do you mean by "investigate"? 

Q.. Well, you are an investigator, aren't you? Isn't that right? 

THE COURT: Mr. FitzGerald, I think these questions are argumentative. 
He's already told you. v: 

MR.. FITZGERALD: Well -- 

THE COURT: What his background was with respect to accounting. 

Q. Did you go to the Citizens Bank in Riverdale, Maryland, to make an 
investigation? A. No, sir. 

Q. Ofthe Borges bank account? A. No, sir; I did not. 


413 Q. . You never went there? A. Not that I recall. 


Q. Are you familiar with all checks that were deposited and withdrawn 
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into that account by Borges? A. To what extent do you mean am I familiar with 

> them? 

Q. . Well, did you make any investigation of thw whole account? A. I saw 
the account, the statement of Mr. Borges in the latter part of January as I have 
already told you. 

Q. That was a statement for the month of November, wasn't it? A. Right. 

Q. Iam asking you now if you looked at any other statement, the whole 

¢ statements of this accounting, reflecting all the deposits and withdrawals into 

¢ that account? A. AsIrecall, they were all there, or at least there were a 
number of them there, but I didn't specifically examine each one of them. 

Q. In other words, you couldn't give us any information as to what trans- 
actions occurred in the account throughout the period in question here? A. 
That's right. I recall specifically the one for November. 

Q. For November? A. Yes. 

414 Q. Now, what did you have.in your hand when you were discussing this 
with Borges on January 22, 1958, if anything? A. I don't recall that I had any- 
thing except possibly a pen or pencil. 

Q.. Did you have any checks with you? A. Did I have any with me? 

Q. Yes. A. No. 

Q. Any photostatic copies of checks and ledgers? A. No. 

Q. And do you have any idea how long Mr. Borges served as treasurer 
of the credit union? A. I believe I was told -- 

Q. Iam not interested in what you were told. I am interested in what you 

bs knew personally -- how long he served as treasurer? A. If you mean have I 

personally checked to determine exactly how long, I did not. 

Q. Did you personally check to determine what his duties were as treas- 
urer of that credit union? A. They were discussed, yes, with Mr. Borges. 

Q. And did you determine whether or not he had been cashing checks over 
there for anybody, any other members of the Naval Air Station enlisted men or 


civilians? 
4 415 MR. PAISLEY: I object on the ground that it is not proper cross-examination. 
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THE COURT: The objection is sustained. 

MR. PAISLEY: It is irrelevant. 

Q. (By Mr. FitzGerald) You were about to say before -- you were identi- 
fying the people who worked with you on this case, before I was interrupted -- 
you were going to identify the people. What other agents -- who were they ? 

A. Mr. Cone. 

Q. Full name? A. Walton O. Cone. C-o-n-e. 

Q. Next one? 

MR, PAISLEY: Your Honor, I am going to object on the ground -- he can 
ask him what other agents were present during the conference -- in other re- 
spects, it is not proper cross-examination. 

THE COURT: The Court ruled he could answer who worked with him, 
that is, the witness; and that would, of course, include whoever else, what other 
agent, was present, if any was present, at the time of these conferences about 
which the witness has testified. 

MR. FITZGERALD: If your Honor please, this man is an agent of the 
F.B.I., he went over the entire -- | 

THE COURT: Mr. FitzGerald, the rule is that the cross-examination 
has to be responsive to the direct examination. 


416 MR. FITZGERALD: He testified on direct, your Honor, if Your Honor 


please, it is my recollection, that he went over there to investigate the Borges 
case. | 

THE COURT: I think he testified as to several conversations that he had. 

MR, FITZGERALD: In other words, you are intending to limit his testi- 
mony to two conversations ? 

THE COURT: You may call him as your witness, Mr. FitzGerald, and 
question him about anything pertinent in this case here, but with respect to this 
witness now, he appears as a witness for the government. Your examination 
should accord with the rule that the questions are to relate to the subject of the 
direct examination, except, of course, as to credibility. © 

Q. (By Mr. FitzGerald) Now, on the second examination that you made, 
when was that again --.of Borges? A. February 21. 
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@. And did you have any checks with you at that time, or ledgers or rec- 
ords? A. No, sir. 

Q. So at no time did you have any -- that you had interviews with Mr. 
Borges that you have identified, did you sit down and go over checks or records, 
show him checks or ledgers, or anything like that, is that right? A. With the 
exception of the one I mentioned, the one in November that he had the bank 
statement Mr. Borges made available to us for November, he had the checks 
and bank statement. 

417 Q@. November what? A. 1956. 

Q. When did you sit down with him, what was the date of that meeting ? 
A. January 22, I believe. 

Q. January 22. Did you find Borges cooperative? A. To an extent. 

Q. Well, didn’t he turn over all his records to you and other members of 
the F.B.I.? A. Yes. 

Q. Didn’t he turn over all bank statements and checks and ledgers to you 
before he retained an attorney inthis case? A. Yes. Yes. 

Q. He was cooperative then, wasn’t he? You didn’t have to subpoena 
him? A. No. 

Q. Didn’t he invite you into his house and let you look around there? A. 
I don’t know whether he did or not; he didn* invite me into his house. 

Q. How long a period of time did this investigation go on with Borges 

418 being accessible to you people? A. Well, asI said, it began in January. 

Q. And then in February -- 21st, 22nd -- you say you had him in there 
again? A. That’s right. 

Q. And during the interval there was another meeting? A. Yes, on Janu- 


ary 22, or 21st. | 

Q. Now, he maintained at all times he had received a loan of a thousand 
dollars from Chief Boggs, is that right? A. That’s right. 

Q. And he never told you that he had stolen any money there, did he? A. 


No, he didn’t say he had stolen any money. 
Q. And had you talked to Chief Boggs up until this time at all, January, 
up to the time you talked with Borges, January 22nd, in the first meeting, had 
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you talked with Boggs at all? A. No, sir. 

Q. When did you talk with Boggs? A. I can’t recall the specific date. 

Q. Well, was it before that third meeting that you have described with 
Borges? A. I dont remember. 

Q. How come you dont remember any meetings except these three meet- 
ings that you have told us about? A. Because I saw Chief Borges meee 
every day, practically every time I was out there. 

419 Q. You talked to him every day? A. No, not necessarily. 

Q. And did you make memorandum of the occasions in which you talked 
to him? A. If anything of importance was said. 

Q. But you didn’t bring any checks to him at any time or ledger sheets, 
photostatic copies, and go over them with him? A. No, sir. 

Q. Did you have any idea how many checks were deposited into that ac- 
count and withdrawn -- numerical number? A. Into Mr. Borges’ personal ac- 
count ? 

Q. Right? A. No, sir. . 

Q. You don’t know whether it was one thousand or ten thousand? A. No, 
sir. 

Q. All right. Now, you indicated you had some discussion about the month 
of November, 1956, about deposits that had been made, withdrawals had been 
made, in the Citizens National Bank of Maryland, Borges account, is that right ? 
A. Yes, that’s right. 

Q. You didnt have any copies of statements with you when you had these 

420 discussions? A. Mr. Borges had them. 

Q. Mr. Borges had them? A. Made them available to us. 

Q. And how many -- did he have them there at the time this discussion 
was going on on January 22nd? A. Yes. 

Q. And how many deposits were made in November, and how many with- 
drawals were made, if you recall? A. AsI recall, four or five deposits and 
possibly ten of fifteen withdrawals. 

Q. And do you recall whether or not each check was taken out from the 
records and identified during that discussion? A. AsI recall, the checks which 
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were indicated as having been drawn against that account for that month were 
there. 

Q. Did you examine them? A. Not in detail, no; I know that they were 
there as to the amounts. 

Q. You can’t tell us what amounts, what particular date they were? A. 
No. 

Q. You can’t tell us how many endorsements there were on there, or who 
endorsed, is that right? A. Right. 

421 Q. You didn’t discuss those things, did you? A. Well, they were there, 
yes. 

Q. Now, with respect to the unusual deposits during that month, what did 
you mean, something about unusually large deposits that month? A. Four 
hundred dollars I would call an unusual deposit. 

Q. Now, Borges said that he loaned someone forty-three hundred dollars, 
is that what you said on direct? A. Yes; not on that date. This was a later 
date. 

Q. Now, getting back to that forty-three hundred, Boggs said that he had 


loaned that to -- or rather, Borges said he loaned it toa friend? A. That’s 


right. 

Q. Did he tell you whether or not he had received that from Boggs? A. 
No, he didn’t. | 

Q. And that Boggs had told him to post it later on? A. I think we must 
be thinking about a different amount of money, a different sum. 

Q. Well, didn’t you make mention of forty-three hundred dollars some- 
where? A. Mr. Borges told me he had loaned forty-three hundred dollars to 
a friend of his. After we discussed that, Mr. Boggs’ four thousand dollars was 
discussed. 

422 Q. Did he tell you that that four thousand dollars paid up part of it? A. 
No. | 

Q. Did you attempt to determine that was -- to determine whether that 
was so? A. It couldn’t be. Mr. Borges told me he had made the loan of forty- 
three hundred dollars to his friend before Mr. Boggs deposited four thousand 
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dollars, so it stands it couldn*t have been part. 

Q. Now, you indicated that four hundred dollars was the ee deposit, is 
that right? A. To me it would be. 

Q. Do you know anything about the four thousand dollar deposit that Boggs 
made ? | 

MR. PAISLEY: That’s argument, your Honor. I object on that ground. 

MR. FITZGERALD: Did your Honor rule on that ? 

THE COURT: You want to follow this line of questioning about four thou- 
sanddollars? Please read the last question. 


(The reporter read the last question.) 
MR. PAISLEY: He wants to go on with that. 
THE COURT: The objection is overruled. You may answer. 

423 THE WITNESS: Yes, I know that what Mr. Borges told me about the four 
thousand dollars, that he had an agreement with Mr. Boggs that it would be all 
right to post-date the entry in the book, with the provision that Mr. Borges 
would personally make up any entries dividends which might accrue to Mr. 


Boggs during the interim. 

Q. Now, when you were discussing the depositin the November account, 
was it called to your attention that Borges had deposited many checks made out 
to him from the Anacostia Bank? A. I didn’t understand the last part of the 
question. | 

Q. Well, during this discussion, of the deposits into the Borges checking 
account, was there any discussion about the practice, a practice of cashing 
checks for officers or personnel at the Naval Air Station, and then deposit them 
in the Borges account? A. Into his personal account ? 

Q. Right? A. Yes, it was mentioned that he had done that ieeuauintanre: 
that he would cash these checks for a friend from the credit union funds. 

Q. And you don’t know how many checks that Borges had cashed for people 
on the station at the Federal Credit Union? A. No. 

Q. You don’t know how many checks would have to be cashed that would 

424 eventually end up in his personal account, do you? A. No. 

MR. FITZGERALD: No further questions. 
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MR. PAISLEY: No further questions. 

THE COURT: I take it there’s no objection to excusing this witness ? 

MR. FITZGERALD: No, your Honor. 

THE COURT: You are excused. At this time, we’ll take a recess for 
five minutes. The jury wil! remember the usual admonition. 

(Accordingly, at 11:16 a.m., the Court recessed. At 11:30 a.m., the 
proceedings were resumed.) 

THE DEPUTY CLERK: Any and all witnesses in the case of Elmer L. 
Borges, who have not yet testified will please follow the Marshal to the wit- 
ness room. 

THE COURT: Your next witness. 

MR. PAISLEY: Your Honor, at this time the government will rest. 

MR. AHERN: Your Honor, may we come to the bench for a moment ? 

THE COURT: Yes. 

* * *©* *©* © &* * * 
429 THE COURT: Yes. 
MR. AHERN: Your Honor, before making a motion for judgment of acquit- 
tal as to certain counts -- well, I’ll make them actually as to all -- I’ll address 
430 myself to the four hundred dollar items which are reflected in specified 
counts. I think the government is required here to elect on just what section 
of the statute they are relying. The indictment, of course, purports to charge 
an embezzlement under the D. C. Code. I suppose, for good measure, they 
throw in reference to Title 18, Section 657, which is the Federal Statute, cover- 
ing theft, embezzlement, and misapplication by a bank officer or employee. So 
I, therefore, assume that the government is contending that they are proceed- 
ing under both statutes, since they list them in the indictment. 

However, I think it is important, because as I read Title 18, Section 657, 
and compare it with Section 1202 of the D. C. Code, it seems to me the govern- 
ment might rightly argue that Section 657, Title 18, is somewhat broader than 
the provision covering embezzlement in the D. C. Code. 

If they are relying on the D. C. Code, I think they are going to have to 
elect whether the money was embezzled, whether abstracted, or purloined, or 
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whether it was misapplied. 

THE COURT: My understanding from the decisions of the Federal Court 
is that this language was used to cover the different -- 

MR. AHERN: That’s what I say -- 

THE COURT: Circumstances that might arise in the course of the evi- 
dence so as to -- 

431 MR. AHERN: Cover all loopholes ? 

THE COURT: Yes. 

MR. AHERN: Yes. Well, then, I think then after the case is in, the govern- 
ment has to elect under what section of the statute they are relying. 

THE COURT: Well, now, you take the robbery statute. It has a provision 
in it that they obtained -- they robbed the complaining witness with force -- 

MR. AHERN: And violence. 

THE COURT: And others -- sudden and stealthy seizure, and the kind of 
robbery that might have taken place without the person even being aware of it. 
Well, we don’t say you’ve got to elect which one of these you are going to pur- 
sue, but they are told the statute provides the different ways, and if it is done 
in any one of those, and that is shown -- 

MR. AHERN: Well, of course, I don’t know, but, your Honor, the point is 
raised that the defense raises this motion to elect. Of course, if the motion 
isn’t raised, I could see you could submit it to the jury. But in the case you 
just illustrated, and I think it’s a good illustration, let’s suppose that the in- 
dictment under the robbery statute, and it does cover those two ways of com- 


mitting robbery -- the evidence was a pickpocket or a stealthy seizure, which 


I guess in most of those cases is a pickpocket, is it not, your Honor? I have- 
n’t had any of those, but I assume they are stealthy seizures ? 

432 THE COURT: I just gave this illustration to indicate that there are dif- 
ferent ways of providing -- | 

MR. AHERN: Committing the same offense. Now, if at the conclusion of 

the government’s testimony, there was no testimony whatsoever as to force or 
that there was fear, that would bring it within that purview of the statue as to 
committing robbery, and the defendant raises a motion to elect, now you’ve got 
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‘to elect which type of robbery was committed here; I think, then, the point is 
well taken, and that is the function of the motion to elect so the defendant isn’t 
prejudiced by having a lot of instructions, ways of convicting, when there isn’t 
evidence in the record to support the particular type of violation in dispute. 

In other words, I think my argument comes down to, there are a number of ways 
in which this statute, according to -- 

THE COURT: Exactly what are you claiming? Would you just put it in 
SO many words ? 

MR. AHERN: I’ll put it in two sentences. The government has introduced 
evidence here in this case to support what they say is violation of Title 18, Sec- 
tion 656; Title 18, Section 656 -- or 657, it is -- 657. It can be violated ina 
number of ways. Now that the case has been put in, I move to elect, and I say 
the government must elect what section of the statute has been violated, upon 
what they say here, in the evidence, it violates -- the violation of the statute -- 
and elect that theory to go to the jury. 

433 THE COURT: From what you said a few moments ago, I got the impression 
that you felt that the government should decide whether it was claiming, for in- 
stance, in the first count, embezzlement, abstracting, purloining, or wilfully 
misapplied. 

MR. AHERN: Right. 

THE COURT: Now, I believe, what you are saying is that they should elect 
between the D. C. Statute and the Federal Statute. 

MR. AHERN: I am making it as to both.. I mean there are two sections -- 
22, 1202 and 18, 657. Number one, what statute -- what are they proceeding 
on? Number two, having elected what statute they are proceeding under, do 
they content embezzlement, do they contend abstracting, do they contend purloin- 
ing, do they contend misapplication; and I say they should be required at this 
juncture to state what statutes they are relying on, what form of the statute has 
been violated. 

So, I would like that motion to be made first, your Honor, before -- I’d 
like to hear the government’s position before I argued for a judgment of acquit- 
tal. I think we have got to find out if the issue is embezzlement in the four hun- 

434 dred dollars. I have a case here in the Court of Appeals which I feel would 
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support my proposition as to the four hundred dollar people, to these three 


people -- could not be embezzlement. 

THE COURT: I think it would be better for you to finish your argument 

onall points, and then he could respond. 

MR. AHERN: All right. In John v. U.S. at 65 Appeals, D.C. 11, the dis- 
tinction between larceny and embezzlement is discussed, and the Court held in 
that case that the taking of property by a person who obtained its possession 
by means of fraud, or trickery, with preconceived design to appropriate to its 


use, constitutes larceny. 

Now, in this case, number one, the government has offered three checks 
in evidence. They have offered the check of MacDonald; they have offered the 
check of Desimone, and they have offered the check of Ryan. Now, what is the 
state of the record, your Honor, on that? 

Number one, these checks were drawn on the bank where the Federal 
Credit Union keeps its bank account. The defendant, Borges, never got custody 
of those funds. He was not at the bank that handled these funds. He wrote out 
a check to these three gentlemen on this bank account. Therefore, assuming 
for the purpose of argument, you conclude that they have proven an offense on 

435 these three counts there. At a later point, I’ll say they did -- | 

THE COURT: Why do you say he didn* get the money? I thought it was 
established in the evidence here that he deposited these checks to his own cred- 
it. Of course, the jury might -- I suppose you are arguing had he cashed these 
checks for somebody, but if the jury wanted to, they couldbelieve -- 

MR. AHERN: That -- 

THE COURT: That they went into his own account, and he had the money. 

MR. AHERN: Then he would have gotten them by fraud or trickery; he 
would have obtained the funds by fraud or trickery. In other words, this sec- 
tion -- embezzlement -- he never had the funds in his possession, to begin 
with -- he got the funds by fraud or trickery -- 

THE COURT: I understood it was obtained by fraud and trickery. Now 

_ Mr. Borges, he was the treasurer, and these funds were under his control, as 


the officer -- I mean, he was entrusted with these. 








183 


MR. AHERN: Well, he wasn’t an officer in the bank where the funds were 
kept. He was treasurer. 

THE COURT: I don’t think anything of that point, Mr. Ahern. 

436 MR. AHERN: Well, of course, I am only making the point that, assuming 
the government theory will be accepted, and they felt this money did go into 
his account, I say that makes out the offense larceny by trickery and would not 
make it embezzlement, but the funds, the moneys that were allegedly purloined 
were never physically in his custody, lawfully, to begin with. They were in the 
Anacostia National Bank where the credit union kept their account. Of course, 
if he worked at that bank where the credit union kept their funds, and he took 
it out, that would be embezzlement, because he had the funds -- he got the funds 
in his possession by virtue of employment, but he never actually got these funds 
-- really, what it amounts to, he wrote a check. Assuming he had written a check-- 

THE COURT: I have a dim recollection of some case, some years ago, that 
was in the Court here, and it dealt with a check. I don’t know what the particular 
offense was that was charged, but it seems to me the check was sent out of the 
District of Columbia -- that it was a check that was cashed elsewhere -- do you 
remember ? 

MR. PAISLEY: The old Senator Burton case, your Honor. There was a 
later District of Columbia case that applied that principle -- question of where 
he received the money -- whether he received -- whether the bank on which it 
was drawn was located -- whether he received it when he put it in his bank ac- 
count here in the District of Columbia. Got all kind of questions -- as to whether 

437 the bank cashed the check, and so on. In that case, they made them prose- 
cute the senator out of St. Louis; then there was a second prosecution. I remem- 
ber that case. 

MR. AHERN: Well, your Honor, these distinctions on embezzlement and 
larceny and embezzlement are quite fine distinctions. I won’t belabor the fine 
distinction, and, apparently, the crucial distinction is whether embezzlement is 
proven so that the funds which were misapplied or converted are in the possession 
of the person by virtue of his embezzlement, and then he converts them if he gets 
possession of the funds through any trick or device, it is not embezzlement, it’s 


larceny. 
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I make the point in the four hundred dollars, assuming you would hold 
that the jury would be justified in holding that these went into his personal 
account -- he got these funds out of this bank by the use of a trick; in other 
words, he wrote a check on it, by fraud he obtained the money out of the ac- 
count, and that, in my judgment, assuming that the government case would be 
accepted, would be largely not embezzlement, your Honor. | 

Addressing myself to the further three counts, the MacDonald, Ryan 
and Desimone counts, I feel, your Honor, that your Honor must grant a judg- 

| ment of acquittal on these counts. Now what has the government really shown . 

438 in this case? They have shown by three checks issued, and that they 
were deposited in the account of the defendant -- there’s been no showing that 
the individuals whose names appear on those checks are the individuals called 
from the witness stand. The man Ryan hasn’t even appeared here. Desimone 
says he is not the Desimone who appears on the check, and the other name was 
different. There is nothing in the evidence -- the evidence, I think, could equal- 
ly support, your Honor has before you the fact that the credit committee ob- 
viously did not pass on all these loans, because on the government’s side of the 
case, we have shown that certain loans, two loans, were by executives -- not 
approved by the credit committee. 

I say to your Honor that at this juncture, that no reasonable man, by reason 
of the Curley case, could help but have reasonable doubt as to the three trans- 
actions. I would say, your Honor, as to these three counts, we are entitled to 
judgment of acquittal. 

Now, for the record, I wish to make it also as to the count reflecting Boggs. 
But I do want to urge upon your Honor the first count. I don’t think they should 
be left in the dark as to this. We are limited to instructions. I have to intelli- 
gently prepare instructions to meet the issues. If we are faced here with the 
government’s serious contention of embezzlement, then I will produce -- this 
obstruction I will counter with other instructions. 

439 - I don’t think this thing -- that the government should be allowed to contend 
a massive variety of ways of violating the statute if the evidence doesn’t support 
it. They should be able to say to your Honor what they think the evidence to be. 
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THE COURT: Mr. Paisley. 

| MR. PAISLEY: May it please your Honor, the first point, as I understand 
‘it, is that we should be required to elect as to the first count, for instance, and 
either stand on embezzling, abstracting, purloining, or wilfully misapplying. 
There are similar statutes, familiar to your Honor, I am sure, which provide 
as this one does, for several different types of misapplications of money. For 
‘instance, the National Bank Statute is exactly the same language, the Federal 
Reserve provision, and then you are familiar with the narcotic statute, for in- 
stance, which makes it an offense to sell or facilitate the sale, or concealment, 
of narcotic drugs, and so on. 

It is customary in all districts, certainly in this district, to charge as this 
first count -- this is illustrative of the others -- exactly as this indictment 
charges. I have never heard of the government being required to elect, as in 
a case of this kind. I think the Court usually charges the jury that if the money 

440 was taken in either one of those ways. 

THE COURT: Yes, that is the customary charge. 

MR. PAISLEY: Yes. And there is much precedent for that, of course; I 
don’t need waste the Court’s time discussing that further. 

Now, as to election between the Federal Statute and the local statute, that 
is, of course, a matter within the discretion of the trial judge. The case is all 
over there. If there is any element, usually if there is any element in one of- 
fense charged that is not present in the cther, then the Court will not require 
an election. 

I will glance at the first count -- it will show, your Honor, that the govern- 
ment has proved wilful misapplication of funds as charged in the first count. 
That element is not necessary at all in the third count. If he converted to his 
own use, as charged in the third count, that is an entirely different offense from 


wilfully misapplying funds -- he might have converted them to his ownuse. He 
can misapply them otherwise. So there are different elements in the first and 
third counts. We don’t think we should be required to elect. I think embezzle- 
ment requires that he converted it to his own use. So of this other language, 


like abstracting -- 
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THE COURT: Some of these others contemplate that the accused may 
convert it to any use other than the use of person to whom it belongs. 

441 MR. PAISLEY: That’s right. That’s the point I make -- there are dif- 
ferent elements in the first count than those in the third count. Therefore, we 
should not be required to elect. | 

The jury, for instance, might acquit on the third count. They might con- 
ceivably -- I don’t see how they could under this evidence -- in another type 
they might conclude that a defendant had not converted as charged in the third 
count, but had wilfully misapplied or abstracted, as charged in the first count. 

THE COURT: Let’s look at the third count. It charges that he converted 
to his own use. Well, now, that would be his use. 

MR. PAISLEY: That’s true, your Honor, but my point is that the first 
count charges in the conjunctive that he embezzled, purloined, abstracted and 
wilfully misapplied. That could have been a wilful misapplication, as charged 
in the first count; not necessarily a conversion, as charged in the third count. 

Now, if all the first count charged was that he embezzled, then your Honor 
might well require an election between the first and third counts, within your 
Honor’s discretion. 

Of course, under the Federal Statue, it is required that the government 

442 prove that the defendant was an officer or agent of the credit union, and 
that it was credit union funds, and that the money had been entrusted to the care 
of the credit union. They are the elements we would have to prove under the 
first count. But the prosecution, under the third count, all we would have to 
prove would be that he converted the funds of another -- wouldn’t have to be 
the credit union. 

There are different elements we have to prove in the first count: That 
he was an officer and agent of the credit union. We wouldn’t have to prove that 


under the third count. 
All you would have to prove under the third count was that he converted 


money which had been entrusted to him by someone, wouldn’t have to be the 
credit union. There would have been two elements. I presume that is why the 
double statute was used to draft the indictment, to include these third counts. 
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THE COURT: Some of these are misdemeanors. 

MR. PAISLEY: I don’t think so. 

THE COURT: You think every one of the fifteen are felonies ? 

MR. PAISLEY: That’s right; they are all felonies. Now, there is a credit 
union case. I don’t know whether your Honor has run across it or not. It is | 


very, very similar. If your Honor would like to read it perhaps, before you 
formulate your charge, -- 


443 THE COURT: What is it? 


MR. PAISLEY: 196 Fed. 2d 616. 

THE COURT: Isn’t that something from the Fifth Circuit ? 

MR. PAISLEY: No, your Honor, that is not. I imagine your Honor has in 
mind this Craven case. I read the Craven case; that was in the Fifth Circuit, 
as I recall, but this case, I think, was in the Middle West somewhere -- this 
case I just cited. 

THE COURT: Yes. 

MR. PAISLEY: On the question of intent, I would cite to your Honor the 
case, 62 Fed. 2d 261. I believe that’s all I have to say, if your Honor please. 

THE COURT: Do you have anything further to say, Mr. Ahern? 

MR. AHERN: No, your Honor. 


THE COURT: Very well. I will overrule the motion. 
* * %*« * x* * +4 * 


476 ROBERT C. McKETHAN, SWORN 


DIRECT EXAMINATION BY MR. AHERN: 

Q. Now, sir, keep your voice up so we can all hear you. What is your 
full name? A. Robert C. McKethan, Chief Quartermaster, U.S. Navy, attached 
to the U. S. Naval Air Station, Anacostia. 

Q. What rating are you? A. Chief Quartermaster. 

Q. Chief Quartermaster. Do you know the defendant that is seated here 
at the table, Chief Borges? A. I do. 

Q. Have you had occasion to know him at your work? A. I have. 

Q. Can you explain to us and the jury what your connection with Chief 
Borges has been? A. He worked for me as a bartender. I am the manager of 
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the C.P.O. Club at the Naval Air Station, and he worked as a bartender for me 
for a period of eight months. 
Q. Has your work brought you into daily contact with the Chief? A. It 
did. : 
Q. Are you able to tell Her Honor and the members of the jury that you 
knew him for what length of time? A. I have known him since February of 1957. 
417 Q. And what is his reputation for truth and veracity and honesty? A. Very 
good. 
MR. PAISLEY: I think it must be confined to the honesty. 
MR. AHERN: Truth, veracity and honesty, I think, your Honor, really all 
are synonyms. - ~—_—.. 
MR. PAISLEY: I don’ think so. 


THE COURT: Well -- 
MR. PAISLEY: We’ll come to the bench and discuss that, if the Court 


please. 
THE COURT: All right. 


AT THE BENCH: 

MR. PAISLEY: My understanding is, your Honor, that unless the defendant 
has taken the stand, that evidence of good character for truth and veracity is not 
permissible. His reputation for honesty -- I have no object to that -- but he 
couldn’t ask him, for instance, does he have a good reputation for peace and 
quiet -- he couldn’t ask him that -- it’s not involved here. He can ask him -- 

MR. AHERN: I don’ mind rephrasing. I think it’s a matter of semantics. 


If you want me to rephrase -- 
THE COURT: Yes. I am sustaining the objection as to the form of the 


question. 
478 COUNSEL HAVING RETURNED TO TRIAL TABLES: 
| MR. AHERN: Miss Reporter, if you will strike that question, I will re- 
phrase it. Chief, will you resume the stand, please. 
Q. (By Mr. Ahern) Having in mind your acquaintanceship with the Chief 
and your contact with him, what was his reputation for honesty? A. Very good. 
MR. AHERN: : That is all. One other question. 
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Q. (By Mr. Ahern) In connection with his duties, did he handle money 
from time to time in the bar? A. He handled it all the time. 

Q. In a Satisfactory fashion? A. Yes, sir. 

Q@. Did he cash checks from time to time for other people that you know 
ef? A. Throughout the club, yes, sir, when he had the duty. 

CROSS-EXAMINATION BY MR. PAISLEY: 

Q. With whom have you discussed or have you heard discussed his 
reputation? A. I haven’ discussed it with anybody. I haven’t discussed his 
reputation with anyone. 

Q. Has anyone discussed it with you, or in your presence? A. Now, I 

479 don’t know how to answer that truthfully, I really don’t. 
| Q. Well, have you heard anybody discussing his reputation -- that is the 
question -- that’s a very simple question? A. No, I may have -- I can’t recall 
right now. 

Q. You know that reputation is what people say about him, don’t you? A. 


Yes, sir; I know it is what they say about a man. 


* * * * * * *& & 


REDIRECT EXAMINATION BY MR. AHERN: 
Q. Normally, you don’t go around discussing one another’s reputations, 
do you? A. No, sir; you don’ . 
Q. As far as you know and from what others think of the Chief, he had a 
reputation for honesty, is that correct? A. Yes, sir. That is correct. 
* * * * * * * * 
JOSEPH J. BOYER, SWORN 
DIRECT EXAMINATION BY MR. FITZGERALD: 
. Your full name, please? A. Joseph J. Boyer. B-o-y-e-r. 
Your address? A. 2131 “O” Street, Northwest, Washington. 
And your occupation? A. Credit union examiner. 
For how many years? A. It will be eighteen months next month, July. 
. For whom? A. For the Bureau of Federal Credit Unions. 
. Department of Health and Welfare of the U.S. Government? A. That’s 
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Where is your office, if you have one? A. Our office is Atlanta, Georgia. 


- You came here today pursuant -- A. Toa subpoena. 
To a subpoena? A. That’s right. | 
And made on you by the U.S. Government, F.B1I.? A. The govern- 


And did you bring with you your records? A. I brought my report of 
481 examination made back in June of 1957. 
Q. Of what? A. That is a report of examination of the Credit Union at 
Anacostia. 
Q. And what period of time is covered by that examination? A. Approxi- 
mately one year; that would. be the year prior to the date of the examination. 
Q. Does the period run June of 1956 to July of 1957? A. Well, it would 
be June of ’57. 
Q. June of 57? A. That’s right. 
Q. From june 1956 to June 1957? A. That’s right. 
Q. One year period? A.. Uh-huh. 
Q. What is your background and training as a government employee? A. 
Well, I am a graduate of a college in accounting. 
‘Q. Do you know something about accounting? A. Yes, I do. 
Q. How many accounts do you audit and study each year in connection 
with your occupation? A. It would vary, depending on size. 
482 Q. Well, you confine your audits to Federal Credit Unions? A. Federal 
Credit Unions, that’s right. | 
Q. And how many of those do you audit each year? A.It would vary. In 
the present year -- | 
Q. You have done more than a dozen? A. At the time I went into the credit 
union here, I think I had done about four. 
Q. Four. How did you find this credit union as to books and records? A. 
As a rule my examinations in credit unions were classified as problem cases, 
meaning there were quite a few irregularities, that is, violations of law, of the 
Federal Credit Union Act. 
Q. Who was violating the law? A. Well, it would be anyone in authority 


here. 





191 


Q. Who was in authority ? A. Well, we have the Board of Directors, credit 
committee, supervisory committee. 

Q. And they were all violating the law during the examination? A. That’s 
right. 

Q. And you are a government officer? A. Well, I am delegated to examine 
credit unions. 

Q. That is your field. What did you find about the Board of Directors, if 

483 anything? A. Well, they had failed -- 

MR. PAISLEY: Wait a minute, we are not trying the Board of Directors. 
I object. 

MR. FITZGERALD: You want us to limit our criticism to just one ? 

MR. PAISLEY: I’d like -- I won’t comment to counsel. 

THE COURT: Did you object, or not ? 

MR. PAISLEY: I objected to it. I just caught myself responding io counsel. 
I think we should address ourselves to the Court. 

THE COURT: The objection is sustained. 

Q. (By Mr. FitzGerald) How long a time did you spend over there exam- 


ining this credit union -- the problem -- A. Approximately three days. 


Q. And in connection with your duties, and in connection with your exam- 
ination, what did you do in that three days? A. Well, I reviewed the records 
to an extent that is required. 

Q. Did you find all the records intact? A. Well, all the records that were 
there were intact. 

Q. Were there many there? A. I failed to find any record of an audit having 
been made by the supervisory committee. 

484 Q. Is that in violation of law? A. Well, they are required to make audits 

quarterly. 

Q. And that wasn’t done? A. Apparently not. 

Q. And with respect to the number of delinquent accounts, did you go into 
that phase of it? A. I did. 

Q. Did you find many delinquent accounts ? 

MR. PAISLEY: Just a moment. Your Honor, I can’t see that that’s material 
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-- it’s whether the treasurer was dipping into the till -- I -- 

MR. FITZGERALD: I don’t think he should make a remark like that. 

THE COURT: The objection is sustained. 

Q. (By Mr. FitzGerald) All right. You did spend three days. When you 
got there, what was the first thing you did when you got there? A. I counted 
the cash on hand. 

Q. And how much did you find, if anything ? A. Do you want the exact 
dollars and cents ? 

Q. Well, approximately -- yes, if you have it? A. Involved in that. 
(Consulting papers) At that time, there was one thousand one hundred and fifty- 
three dollars and twenty-one cents. 

485 Q. Now, in connection -- what else did you find, if anything? Did you 
talk to the officers or directors? A. Yes, I talked to the president, Mr. Bor- 
ges. 

Q. Who was president? A. Mr. Hutson. 

Q. You talked with him? A. I did. 

Q. Did you make any complaints to him? A. Well, I was -- 

MR. PAISLEY: Just a minute. That’s immaterial. 

THE COURT: The objection is sustained. 

Q. (By Mr. FitzGerald) Did you find out that Hutson carried out his duties 
properly ? 

MR. PAISLEY: Oh, your Honor, objection. 

THE COURT: The objection is sustained. 

THE WITNESS: I don’t know what -- 

THE COURT: Just a minute, no question is pending here. 

THE WITNESS: I just want to clarify an examiner as opposed to an audi- 
tor. I think counsel thinks I am an auditor rather than an examiner. 

THE COURT: Very well. Do you want to elaborate your employment? 

THE WITNESS: He seems to indicate that I go into a comprehensive audit 
here, and that is not what I do. I think that is what his questioning implies. 

486 THE COURT: Do you want to know what he did? 

Q. (By Mr. FitzGerald) I misunderstood. Audits were made by somebody else ? 
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A. The supervisory committee. 


Q. But they had not been made? A. During the period of my examination? 


Q. No audits had been made at all? A. Not by the supervisory committee. 

Q. According to you, the way they should be? A. That’s right. 

Q. You are not an auditor? A. An examiner -- we are concerned about 
the laws, rather than the accounts. 

Q. You went in there to see if the law had been carried out by everybody? 
A. Under which the credit union had been chartered. 

Q. A problem credit union -- you went there to see -- A. That’s right. 

Q. And everyone violated -- A. It’s just a question of responsibility 
here; we can’t say everyone. 

Q. That’s what we are going into. Did Mr. Hutson -- 

MR. PAISLEY: Objection. 

THE COURT: The objection is sustained. Mr. Hutson is not on trial. 

487 MR. FITZGERALD: If your Honor doesn*t want me to go into the examiner’s 

report, what he found -- 

THE COURT: We are only concerned with this indictment, the charges and 
the evidence relating to that. 

MR. FITZGERALD: In other words, we can’t determine whether anyone 
else -- 

THE COURT: The Court has ruled, Mr. Fitzgerald. 

MR. FITZGERALD: Well, if the Court wants me to stop my examination 
of this witness. Is that the ruling ? 

THE COURT: The Court sustained the objection to the question you put. 

MR. FITZGERALD: No further questions. 

CROSS-EXAMINATION BY MR. PAISLEY: 

Q. Mr. Boyer, you say you made an examination in June, was it, of 1957? 
A. That’s right, yes, sir. | 

Q. And you are an examiner and not an accountant, and you did not make 
an audit? A. I did not make an audit, that’s right. 

| Q. I don’t know what an examiner does and what an auditor does? A. 

Let’s just say an auditor would go into more detail that I would. I would go as 
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an examiner and determine whether certain things had been done or had not 


been done, and that would conclude my examination. 

488  Q, What was your purpose in counting the cash, the first thing you did? 

| Q. (sic) We want to determine that the assets recorded in the books of 
the credit union actually exist, and that entails counting cash on hand. 

Q. Did you verify the amount of money in the books, Mr. Boyer? A. I 

- did, yes,sir; by letter. 

Q. And did you determine whether or not the books appeared to be in 
balance? A. Yes, sir; we did. 

Q. Did you do that? A. Yes, sir. 

Q. Were they in balance? A. They were not in balance, the individual -- 
the records of the individual share and loan ledger accounts were not in balance 
with the general ledger balances for those accounts. They would be control ac- 
counts. . | | 

Q. You mean there were more individual accounts than were reflected ? 
A. Let’s say that the individual member accounts did not add in total to the 
amount on the ledger. These amounts were not large amounts. 

Q. Well, approximately how much? A.I have the figures here. 

7 Q. Tell us the difference. A. Yes, sir. 

489 (The witness consults papers.) 

THE WITNESS: On loans, we have a difference of ninety-three dollars 
and fifty-seven cents; on shares, seventy dollars and ninety-five cents. 

Q. (By Mr. Paisley) Well, they are more or less minor? A. There were 
more or less minor, yes, sir. 

Q. Well, otherwise, were the books in balance? A. Yes, sir; they were. 

* * * * * * *& * 

490 Q. (By Mr. Paisley) Now, if a depositor had put four thousand dollars 
with the treasurer of this credit union, or deposited it in May 1957, and that 
wasn’t credited on the books of the credit union to the depositor’s account until 
July 1st, 1957, how would that have affected the balance of the books which you 
examined? A. Well, there would have been a shortage at that time of four 


thousand dollars, the amount involved here. 
*x* * * *©* &* © KX * 
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PHILIPPE E. KLINGLER, SWORN. 
DIRECT EXAMINATION BY MR. AHERN: 
Q. Now, for the record, sir, will you state your full name? A. My name 
is Philippe E. Klingler. 
Q. And where do you live? A. 315 North George Mason Drive, Arlington 
3, Virginia. Apartment 3. 


493 Q. And who do you work for? A. I am employed by the Employers Mu- 
tuals of Wausau. | 
Q. In what capacity are you employed by them? A. I am the claim mana- 


ger for the Washington field office. 

Q. Now, were you served by a subpoena issued by counsel for the defend- 
ant here, Chief Borges, to produce certain records? A. Yes, sir; I was sub- 
poenaed yesterday, yes, sir. . 

Q. And what was the first thing you did after you got served by that sub- 
poena issued by the defendant’s counsel? A. I called up our branch office in 
Philadelphia, and spoke to my branch manager. 

Q. What did you do after that? A. I contacted our counsel, legal counsel. 

Q. And who is that? A. Cross and Towers, in the Southern Building. 

Q. And then what did you do after that? A. Had a conference with our 
legal counsel. 

- Q. And what did you do after the conference? A. I believe I had a further 
conference with our Philadelphia office. 

Q. Then what did you do? A. Then, in the afternoon, the afternoon, then 
I had another conference again with our attorneys, Cross and Towers. 

494 Q. Then what did you do? Call Philadelphia again? A. No, sir. 

Q. What did you do then? A. Our attorneys placed a call to the court 
house here. 

Q. Who did you call? A. He tried to contact the office of -- just a mo- 
ment, please. (The witness consults papers) United States Attorney, Fred G. 
Smithson. 

Q. Now, does Mr. Sn:ithson’s name appear on the subpoena I served on 


you, or had served on you? A. I don’t believe so, sir. 
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Q. Why didn’t you call me? A. I beg pardon? 

Q. Why di 1’t you call me? 

MR. PAISLEY: If your Honor please, I object to this testimony; I don’t 
see its materiality to the issue in this case. This is his own witness. 

MR. AHERN: I am trying to examine him. 

MR. PAISLEY: He is rough. 

MR. AHERN: I might be rougher before I’m through. 

MR. PAISLEY: I think he should be -- 

THE COURT: The objection is sustained to the question. 

495 Q. (By Mr. Ahern) Did you make the initial call to my office? A. I did, 
sir; Yes, sir. 

Q. Before you called Mr. Smithson? A. No, sir. 

Q. You called him first, didn’t you? A. Yes, sir. 

Q. You wanted to get his approval of my subpoena? A. I don’t believe 
that was the case, sir. 

Q. Now, have you produced those records I called for in the subpoena ? 
A. If we can go to the attachment of the subpoena, sir. 

Q. Yes? A. Good. The nunber one enumerated, I am unable to produce 
because it is not a part of our office records. 

Q. Well, suppose I simplify -- you have produced certain records with 
you? You have them? A. I was going down the list of them and tell you what 
I did have. 

Q. Go ahead. A. On number two, you indicated a file, which I have a 
carbon copy of the file with no original material. On number three, as far as 
audits or any financial information, I do not have any copies of any financial 
information. 

Q. All right. But then you did come to Court with this file that you have 
496 in your hand, is that right? A. That’s right. 

Q. You requested permission to show it throughout the court house, didn’t 
you? A. Yes, sir. 

Q. You didn’t give it to me? A. That’s right. 

Q. Have you shown it to Mr. Smithson or anyone else? A. Yes, sir; Mr. 
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Smithson. 
Q. Oh, you showed it to him -- you showed it to Mr. Smithson, didn’t you? 


‘A. Well, when are you referring to now, Mr. Ahern? 

Q. Any time? A. Yes, I did show him -- I didn’t show the file directly 
to him. | 

Q. Didn’t you tell him -- 

MR. PAISLEY: Just a moment. I’d like to know what is the materiality of 
it? 

MR. AHERN; I understand -- I intend to establish that -- if I can go into 
it -- have a look at these -- we are hearing a lot of pretrial discovery, and I 
want to know what pretrial discovery there is -- 

THE COURT: Is anything he said material to this inquiry? Will you come 
to the bench, please. Step down, please. (To the witness.) 

497 AT THE BENCH: 

THE COURT: Now, what is this all about, Mr. Ahern? 

MR. AHERN: This man, as your Honor has learned, is manager of the 
insurance company. 

THE COURT: What has the manager of the insurance company got to do 
with this ? 

MR. AHERN: Nothing, except that they conducted an inquiry. 

THE COURT: They conducted an inquiry ? 

MR. AHERN: Yes. 

THE COURT: About what ; 

MR. AHERN: About this whole situation, the Naval Air Station shortage, 
the alleged robbery. They conducted a full inquiry. You see they figured that 
they were going to be stuck financially in the matter. As a matter of fact, they 
even interviewed the defendant, Borges. | 

THE COURT: You want to question him about this interview ? 

MR. AHERN: I want to take a look at his file. That is the point. I want 
to take a look at his file to see who he did interview. He told me directly he 
did not interview him. I gather -- I don’t know whether the file will contain 
who he did interview or if he did interview Boggs. That might be helpful to the 
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defendant. I think we should look at them. It might lead to the production of 
further witnesses. I don’t know what the files of the insurance company -- 

498 THE COURT: I understood him to say he didn’t have the originals, and 
anyway, what has this got to do with it? 

MR. AHERN: He’s got the file. 

MR. PAISLEY: He could have put a subpoena on this witness in the pre- 
trial discovery and looked into it before. 

MR. AHERN: Mr. Paisley, it’s interesting what you say. I feel that the 
pretrial discovery -- there’s nothing -- 17(c) and 16 that allows me to sub- 
poena statements or documents in the possession of third parties. I can in 
the possession of the government. 

MR. PAISLEY: I think you can. 

MR. AHERN: Then that’s prior extended -- I know of no such -- 

THE COURT: What is in this ? 

MR. AHERN: That’s the point. Here he’s got a big, thick file. If it re- 
flects his investigations, interviews or just what, I want to see whether he did 
interview Boggs or anyone. ) 

THE COURT: Why in the world don’t you ask him? You can ask him if 
he’s the one who had the interview. 

MR. AHERN: He himself interviewed Borges. I don’t know who else 
might have been working -- allI want to do is to take a look at the file. 

499 MR.PAISLEY: He can ask an adverse witness -- you can permit him to 
cross-examine him, an adverse witness, ask him if he interviewed any wit- 
nesses out there. If he can impeach our witnesses by his testimony, all right. 

MR. AHERN: I intend to find out from the witness -- if the file is avail- 
able, I would like to look at it -- it may shed some light. I do want to look at the 
file; I think I have a right. . 

THE COURT: What do you think you have a right to -- under what -- this 
insurance company’s file ? 

| MR. AHERN: Just like any other witness called to Court. This is a wit- 
ness not even a party to this litigation. Any other witness who has got informa- 
tion about a crime has got to testify. 
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THE COURT: Have you seen this file ? 
MR.PAISLEY: He tried to show it to me.. I looked at one paper he wanted 


me to look at. I have no objection. 
| THE COURT: I think it might be better just to take the file he has and let 
both of you look at it. I don’t want to waste any more time on this than we have 


to. I am willing for the defendant to have his full opportunity, but it seems to 
me we are dragging in a lot of stuff that doesn’t have anything to do with this. 

MR. AHERN: You know, your Honor, of course, your Honor sits up there 
-- but it’s a galling point, particularly to me in this trial -- these witnesses 

500 that feel that anything and everything that the government, they can show 
it to the District Attorney, but something about the attorney who represents the 
defendant,they can’t show the same treatment. 

* * * * *X* ££ KX F 

501 DIRECT EXAMINATION BY MR. AHERN, continued. 

Q. Now, sir, in your capacity as a claims adjuster, you were assigned, 
were you not, to keep a watch, or to investigate the affairs that occurred out 
at the credit union? A. No, not specifically, sir. 

Q. Now, you say not specifically. Did you have anything to do with the 
events that transpired out at the Federal Credit Union? A. Absolutely. 

502 Q. Now, directing your attention specifically now, to the defendant here, 
Chief Borges -- A. Yes, sir. 

Q. Did you have a conversation -- just answer this yes or no -- did you 
have a conversation with Mr. Frederick Smithson concerning the defendant, 
Chief Borges, after he was indicted ? | 

MR. PAISLEY: I object to his having a conversation -- I don’t see its 
materiality or relevancy. 

MR. AHERN: I intend to develop something specifically. 

THE COURT: Come to the bench and tell me what it is. 

MR. AHERN: Suppose I propound the question. 

THE COURT: I’d rather you state it right here. 

AT THE BENCH: 

THE COURT: What is it? 
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MR. AHERN: My next question: Did you not contact Mr. Smithson, and 
Mr. Smithson -- 

THE COURT: Is it something Mr. Smithson told him ? 

MR. AHERN: Itis. Mr. Smithson said they were out to convict this man. 
They wanted to cooperate with these people. Oh, here it is. (Reading) U.S. 
Attorney is out to convict this man, and wants us to cooperate fully. 

503 THE COURT: He can’t say what Mr. Smithson told him. 

MR. AHERN; I want to ask him -- the U.S. Attorney is out to convict 
this man, he says, I want to ask him -- 

THE COURT: This is the paper that I told you had his background -- 

MR. AHERN: I am not going into that. I want to ask him that question. 
Irrespective of the paper, I wanted to address the question to him: Did the 
District Attorney tell you he wanted your cooperation and he was out to con- 
vict Borges. 

MR. PAISLEY: I say that it is immaterial. I presume the District Attor- 
ney wishes to convict anyone he’s. indicted. 

MR. AHERN: Presumably he doesn’t seek the cooperation of an insurance 
company. 
| THE COURT: Mr. Smithson isn’t in this case. I am going to sustain the 
objection to this. 

MR. AHERN: Just a moment, your Honor, I want to rephrase my question. 
I want to be allowed to ask this witness: Did any U.S. Attorney tell you he wanted 
your cooperation because he was out to convict Borges. | 

THE COURT: You are not going to ask this. 

MR. AHERN: That is going into the whole good faith of the prosecution. 

THE COURT: We are not going into that here. You seem to go into every- 
thing but these charges that are here. 

504 THE COURT: Does it have anything to do with his guilt or innocence ? 

MR. AHERN: It hasn* anything to do with his guilt or innocence. 

THE COURT: I am going to sustain the objection. 

COUNSEL HAVING RETURNED TO TRIAL TABLES: 
Q. Did you or anyone in your company -- let me get it this way -- 
MR. AHERN: Your Honor, may I have a mark put on this sheet of paper here. 





305 


201 


THE DEPUTY CLERK: Defendant’s Exhibit 12 for identification. 

Q. (By Mr. Ahern, continued) I show you what has been marked Defend- 
ant’s Exhibit Number 12 for identification, and I will ask you: Did you prepare 
that memorandum? A. CouldI read it, please, sir? 

Q. Yes, read it to yourself, and take your time, because I will ask you a 
couple of questions from it. A. Yes, sir; I did write this memorandum. 

Q. So, on the day that the defendant was indicted, you attempted or in- 
tended to go out and interview him, is that right? A. I don* recall what the 
date, -- can I look through this file a little bit ? 

THE COURT: Yes. 

MR. AHERN: Take your time. 

MR. PAISLEY: I am objecting to the question only on the ground it doesn’t 
make any difference whether this witness intended to go out and interview the 
defendant at the time. 

MR. AHERN: I am going to develop, determine -- I don’t think each ques- 
tion on its own face can determine -- 

THE COURT: I will sustain the objection to this question. You may put 


your next question. 


Q. (By Mr. Ahern) Now, Mr. Witness, having looked at that memo, did you 
not intend, or did you not make arrangements to go out and interview Borges, 
and were you not conducted by Mr. Smithson -- he told you all the necessary 
information you desired, he would make available to you ? 

MR. PAISLEY: I object. It is immaterial to the issues. 

THE COURT: The objection is sustained. 

MR. AHERN: Dol understand your Honor sustained the objection to that ? 

THE COURT: Yes. 

Q. (By Mr. Ahern) You told Mr. Smithson that information he required 
in his office, the U. S. Attorney’s, would be made available ? 

MR. PAISLEY: Same objection. 

THE COURT: Objection sustained. 


506 Q. (By Mr. Ahern) Did you ever have any conversation with Mr. Cone, 


the F.B.I. agent in this case? A. Yes, sir. 
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Q. Did Mr. Cone tell you that as soon as the F.B.I. investigation was over 
and evaluated, he would give you what information he could? 

MR. PAISLEY: Same objection. 

THE COURT: The objection is sustained. 

MR. AHERN: Without going into the information, your Honor, do I under- 
stand that I can’t elicit -- not going into what was the information turned over -- 
but whether arrangements were made as a result of the F.B.I. inquiry, informa- 
tion would be made available to them, without going into the information? 

THE COURT: The objection is sustained to the question. 

MR. AHERN:. Well, now, may I have a mark put on this paper ? 

THE DEPUTY CLERK: Defendant’s Exhibit 13 for identification. 

Q. (By Mr. Ahern) Showing you Defendant’s Number 13 for identification, 
I would like you to look at it, and tell me whether you prepared that? A. Yes, 
sir; I did write this memo to our office. 

Q. And that is a memo made in the course of your business, is it not? A. 

507 This is the second page of a memorandum of two pages, dated 1-7-58. 

Q. Yes, sir. Let me show you -- I am referring to the portion I am in- 
terested in -- what you are looking at? A. The second -- 

Q. Yes, second page. A. The second page of -- no -- the page -- 


x * * * * * * *K 
526 Washington, D. C., June 19, 1958 - 10 a.m. 
. * * * * *&©* &©* © * 

528 MR. AHERN; I have straightened out the subpoena we have just referred to. 
It did go to the Admiral, and there was some consternation. I just made a tele- 
phone call; at 11:10, a lieutenant, junior grade, is going to come down here with 
the particular records I have in mind. I am relying on the records that I intend 
to introduce, that they are in accord with the ruling of Judge Tamm when he tried 

_ the Carper and Taylor cases, which were two policemen, if your Honor please. 
THE COURT: I remember it very well, but I don’t think the ruling is cor- 
rect. I don’t think they are here as in the case of Captain Monroe. I think if 
you want to produce character evidence that you know how to do it. We have 
already had some, but I don’t think you can pick out incidents in a person’s life, 
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and say he did this and he did that, or about other things, and go into all those 
ramifications. 

MR. AHERN: In any event, we will be heard at that time, at a later time 
-- he will be down at 11:10. The subpoena -- he’s in O.N.1. -- head of Intel- 
ligence -- the subpoena states this: All records of any kind whatsoever re- 


529 flecting the investigation made by you or your subordinates with respect 


to the alleged robbery of a safe at the Naval Air Station, Anacostia, D. C., in- 
cluding but not being limited to the following: All reports of interviews with 
the Federal Bureau of Investigation, Captain Bying, Commander P. S. Bazler, 
S.V. Boggs, a Chief Petty Officer who was a director of the said Federal 
Credit Union at Anacostia, and Elmer L. Borges, who is also a Chief. All in- 
vestigations made of those individuals who were absent without leave during 
the day of the aforesaid robbery including an enlisted man who was later court 
martialed and discharged from the service, if he was discharged from the ser- 
vice. Also a list of the full names and the address of each person participating 
in the investigation. (Reading). 

Now, you see, your Honor, what we want to do with these records is some- 
what similar to what we did -- I want the O.N.I. -- they were conducting an in- 
vestigation at the same time as the F. B. I. -- they interviewed Boggs, they 
interviewed these people and got statements. I want to see what the statements 
disclose. 

THE COURT: Yes. 

MR. AHERN: That is the subpoena that Mr. Paisley mentioned. I assume 
they are responding to the subpoena. I assume they are out in the witness room. 

MR. PAISLEY: I don’ know -- if you’ve got your witnesses served. But, 


530 your Honor, whether or not he has -- that subpoena is grossly abusive to 





the Court process. The only thing which he should be entitled to, I think, are 
statements, if there are statements, of witnesses which the government has pro- 
duced. And we are not trying the safe robbery, and he wants all the reports 
about a safe robbery -- it’s not being tried here. 

THE COURT: Now, Mr. Ahern, we are not going into this robbery. 

MR. AHERN: That, your Honor, touched this whole inquiry off. I assume 
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in the file of the robbery would be the interviews with these people. 

THE COURT: Well, you can ask if they have any interviews about Mr. 
Borges -- 

MR. AHERN: And Chief Boggs ? 

THE COURT: Yes. In connection with these -- 

MR. AHERN: Your Honor, I think this is all premature. I assume at the 
proper time, the witness will take the stand. I don’t think these things should 
be taken up at this point. 

THE COURT: Mr. Ahern, you are wasting a lot of the time of the Court 
-- coming here, trying to bring in these things that you must know are inad- 
missible. 

MR. AHERN: Of course, your Honor indicated that the statements taken 

531 from Boggs are admissible -- might be admissible. 

THE COURT: Yes, I think, in view of the statements that were taken from 
Boggs or from Mr. Borges -- yes -- I think that you can inquire about that. 

MR. AHERN: Well, in other words, when drafting the subpoena, your 


Honor, I drafted it so as to make sure that anything included in there must be 
included in the subpoena -- maybe some records won’t be admissible -- I want 
to make sure of the pertinent parts from the subpoena we have. This subpoena 
had to be served in Virginia, and was sent over yesterday. I assume the wit- 
ness will be here. I don’ think this should be taken up until the witness takes 


the stand. 

MR. PAISLEY: I think a motion may be made to quash -- it’s an excessive 
subpoena at any stage. 

THE COURT: Which part of that are you moving to quash? 

MR. PAISLEY: It reads this way: 

‘‘All records of any kind whatsoever reflecting the investigation made by 
you or your subordinates with respect to the alleged robbery of a safe at the 
Naval Air Station, Anacostia, D. C., on or about January 5th, 1958, including 
but not being limited to the following: * * * *” 

In other words, everything that follows now relates to this safe robbery. 

532 All they are asking for is the investigation -- relating to the safe robbery 





205 


which occurred January 5th, 1958 -- six months after the last offense alleged 
in this indictment. 

Now, the only thing to which they could possibly be entitled would be any 
contradictory statement or any statements, whether contradictory or not, that 
these people may have from witnesses who have been put on that stand in the 
government’s affirmative case -- that would be Boggs and any F.B1L. agent or 
anybody -- they certainly wouldn’t be entitled to the defendant’s statements, 
because they would be just receiving declarations not admissible in evidence 
on his behalf. So the only thing I see they are entitled to would be that. I think 
that the subpoena should be modified to call for relevant material evidence to 
aid the defendant legitimately in the defense of his case. 

‘THE COURT: Will you give him that other subpoena -- a copy of the 


subpoena. 


(A copy was handed to Mr. Paisley.) 

MR. AHERN: One goes to the Personnel, and the other would be to the -- 

THE COURT: Yes. 

MR. PAISLEY: That one we have already. 

THE COURT: You didn’t identify what you are moving to quash. 

533 MR. PAISLEY: Yes. Well, he’s asking in this for all records of any kind 
whatsoever which reflect the background, ability and conduct of one Elmer L. 
Borges, a Navy Chief, under your supervision, including but not being limited to 
the following -- then he wants fitness reports, records of his conduct over four- 
teen years -- and, third, all reports of any and all investigations that you or your 
subordinates or your associates in the Navy, including officers under the Office 
of Naval Intelligence, made covering interviews with Elmer L. Borges or a 
Chief S. V. Boggs, both at the Naval Air Station, Anacostia, D.C. 

Again I say all in the world that they would be entitled to, as I see it, would 
be any statements that they might have on Boggs, and -- well, he hasn’t limited 
that to the safe robbery -- but certainly the only thing he is asking for in this 
subpoena to which he would be entitled, it seems to me, would be the statement 
of S. V. Boggs. 


THE COURT: May I have the papers a minute. 
(The papers were handed to the Court.) 
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The Court will quash the subpoena addressed to Vice Admiral L. H. Frost 
-- both of these are addressed to him -- no, one is addressed to Vice Admiral 
H. P. Smith -- except that portion of it stating: ‘‘All reports of any and all in- 
vestigations that you or your subordinates or your associates in the Navy, in- 
cluding officers under the Office of Naval Intelligence, made covering interviews 


534 with Elmer L. Borges or a Chief S. V. Boggs, both at the Naval Air Station, 


535 


536 


Anacostia, D. C.?? 

MR. PAISLEY: That was except as to those statements ? 

THE COURT: Yes. 

MR. PAISLEY: Is that right ? 

THE COURT: Yes. Now, as to this other subpoena, addressed to Rear 
Admiral L. H. Frost, the motion to quash it is granted except as to that portion 
which says: ‘‘All reports of interviews with the Federal Bureau of Investigation , 
Captain Bying, Commander P. S. Bazler, S. V. Boggs, and Elmer L. Borges.’’ 

Mr. Ahern, I have put in parenthesis those parts of these subpoenas that 
stand. 

MR. AHERN: All right. 

* * * * * * *x* * 
COMMANDER PAUL S. BAZLER, SWORN. 
_ DIRECT EXAMINATION BY MR. AHERN: 

Q. Will you state your full name, sir? A. Paul Syford Bazler, Junior. 

Q. And what is your rank in the Navy. A. Iam Commander. 

Q. And where are you stationed? A. At the Naval Air Station, Anacostia, 


Q. Are you regular Navy or reserve? A.I ama regular Navy officer. 

Q. Are you a graduate of Annapolis? A. No, I am not. 

Q. What is your position at the Naval Anacostia Base? A.I am executive 

officer of that station. 

Q. And, by executive officer, does that mean you are number two officer 
at the base? A. That’s correct. 

Q. When the commanding officer leaves the base, are you in charge? A. 
I am the acting commanding officer under that circumstance, yes. 
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Q. Do you know the defendant who sits here in front of me, Chief Borges ? 


A. Ido. 
Q. Do you know other people that know him? A. I do. 
Q@. Among those other people who know him as well as yourself, what is 
his reputation for honesty? A. Sir, I can speak only for myself. 
MR. PAISLEY: Just a minute. That’s not reputation; reputation is what 


other people say about him. 
Q. What is his reputation for honesty ? 
THE COURT: Now, just a minute. You will have to establish that he 


knows his reputation. 

Q. Do you know other people that know him, sir? A. I do. 

Q. People at the base? A. That’s correct. 

537 Q. That have come in contact with him in:his work at the base? A. That’s 

correct. 

Q. Among those people that know him, do you know what his reputation is 
for honesty? A. I can’t say that I do, no; I have heard nobody mention it. 

Q. Well, let me get at it this way, officer -- Commander, of course, nor- 
mally people don’t discuss one’s reputation, do they? A. That’s correct. 

Q. But in your contact with the Chief, what was his reputation -- for hon- 


esty ? 
MR. PAISLEY: Oh, your Honor, he’s obviously trying -- I don’t know 


what he’s trying to do now. 

THE COURT: His reputation in the community. 

MR. AHERN: Of course, your Honor, I think the Commander is being very 
precise about this. I mean I want to try to see if I can get at it this way. 

THE COURT: Well, it’s reputation among those who know him. 

MR. AHERN: Yes. 

Q. (By Mr. Ahern) Now, regardless of whether his reputation has been 
discussed, sir, regardless of whether it’s been discussed, what is his reputation 
over there on the base for honesty in the performance of his work ? 

538 MR. PAISLEY: That, it seems to me, is an improper question. The very 
essence of reputation is what he’s heard people say about him -- now he says 
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‘‘regardiess of whether you’ve ever heard it discussed.’”’ 

MR. AHERN: That isn’t what I said, sir. 

MR. PAISLEY: It’s an improper question. 

MR. AHERN: That isn’t what I said, your Honor. I said regardless of 
whether he heard his reputation discussed, because normally people don’t dis- 
cuss one another’s reputation. | 

Q. (By Mr. Ahern) Among the people who know him at the base, that you we 
know that know him, what is his reputation for honesty? A. Sir, the only way j 
I can answer your question is in a negative sense. In other words, I can’t answer 
that I know that his reputation was spotless; I can answer and say that I have 
heard nothing derogatory. g 

Q. You’ve heard nothing derogatory? A. That’s correct. 

MR. AHERN: That’s all. 

MR. PAISLEY: I have no questions. D. 

THE COURT: You are excused, sir. 

MR. PAISLEY: I believe I do want to ask the Commander a question. 

539 CROSS-EXAMINATION BY MR. PAISLEY: 

Q. You say you’ve heard nothing derogatory. Is it true that you have just 
not heard his reputation discussed at all by any of his associates? A. That’s 
a fact. 

| Q. You don’t know what his associates say about him or what his neigh- 
_ bors say about him? A. That’s correct. 
Q. You don’t know where he lives? A. No. 
* * * * * * *x* * 
540 MRS. EUTIMIA G. WALTON, RESUMED THE WITNESS STAND. 
DIRECT EXAMINATION BY MR. AHERN: 

Q. Just for the record, will you state your name? A. Eutimia G. Walton. 

Q. And you’ve testified here a little earlier? A. Yes. 

Q. And to refresh all our recollections, you are on the credit committee, a 
were you not? A. Yes. 

Q. I believe you testified on direct examination -- correct me if I am 
mistaken -- did you, pursuant to any instructions that were given to you, make 
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a search through the minutes of the credit committee to find if there were ap- 


proved loans to S. V. MacDonald, a Desimone and a Ryan, did you so testify? A. 


Yes. 

Q. And you said you had been unable to find approval in the credit commit- 
tee, is that right? A. That’s right. | 

Q. Now, you also testified that when loans were approved, they were put 
in the credit committee books, isn’t that right? A. Yes, when the applications 
were approved. 

Q. Now, first, ma’m, I’ll show you a loan to a -- just a minute -- I’ve 
got the wrong book -- Showing you Government Exhibit Number 22 for identifi- 
cation, you will note a loan, do you not, to an R. L. Irving, Book Number 488, 
amount of three hundred dollars -- do you see that loan? A. Yes. 

MR.PAISLEY: What is the book number? Will you repeat it? 

MR. AHERN: Pardon, Mr. Paisley ? 

MR. PAISLEY : The book number -- will you give me that again? 

MR. AHERN: 488. 

Q. Check Number 565, amount of three hundred dollars, and the date is 
October of 1956, isn’t that right ? You have to answer, ma’m, instead of nodding 
your head? A. Yes. 

MR. PAISLEY: Any day of the month? 

MR. AHERN: Just the month of October 1956. 
| Q. Will you look in your credit committee minutes and show me where the 
loan was approved to that Mr. Iving? Take your time. 

MR. AHERN: In answer to your question, Mr. Paisley, I was in error. 

It?s October 1st, 1956. A. Bolles, is it? 

Q. Irving? A.. Irving was the last name. 

THE COURT: Will you speak a little louder. It‘s difficult for the jury to 
hear you, Mrs. Walton. 

542 THE WITNESS: I’m sorry. 

Q. R. L. Irving ? 

(The witness consults the records.) 


Q. (By Mr. Ahern) Have you found it, ma’m? A. No, I haven’t. 
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Q. All right, now, ma’m, I’ll go on to another matter. And, with her Honor’s 
permission, while I’m examining on another matter, I wonder if one of the clerks 
here can be finding it -- on this Irving loan you have been unable to find in your 
credit minutes -- in this book number 488, date October Ist, check number 565, 
in the amount of three hundred dollars -- and with her Honor’s permission, while 


I continue the examination, may Mr. Bernier dig out the ledger card for me on 
that particular loan ? 

THE COURT: Mr. who? 

MR. AHERN: Mr. Bernier. He’s the treasurer, and I can go on with another 


question while he’s doing that. 

THE COURT: All right. 

MR. AHERN: Just keep that minute book there for a moment. 

MR. PAISLEY: I’d like to request, if he finds it, he bring out all the records 
relating to the transaction, not just the credit card. 

THE COURT: Very well. 

MR. AHERN: Yes. 

MR. PAISLEY: Any note of application. 

MR. AHERN: Anything he has on that loan. 

THE COURT: Yes. 

MR. AHERN: Your Honor, may we have marks on these ? 

THE COURT: Yes. 

THE DEPUTY CLERK: Defendant’s Exhibits 15 and 16 for identification. 

Q. (By Mr. Ahern) Showing you Defendant’s Number 15, this is the ledger 
card, is it not, reflecting the loan made to Robert L. Irving, Book Number 488 ? 
A. Yes. 

Q. And showing, does it not, the various payments made on the loan? A. Yes. 

Q. Then showing you Defendant’s Number 16, -- first of all, for the record, 
Defendant’s Number 16, consists of four cards, and I’l1 take them up in adverse, 
or inverse, order. The yellow card is what? Isn’t that the application for the 
loan? A. No, the white card is the application for the loan. 

Q. Showing you the second card, is that the application for the loan? A. 


Yes. 
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Q. What is the yellow card? A. I don’t know. I had nothing to do with the 
yellow. 
544 THE COURT: Mrs. Walton, you are going to have to speak louder. Mr. 
Ahern is right there by you. Keep your voice up, so that all the members of 


the jury can hear you, and the defendant over here. Will you read her answer 


please. The last question and answer, please. 

(The reporter read back the previous question and answer.) 

MR. AHERN: The yellow card, your Honor, has been renumbered 16-D. 

a. (By Mr. Ahern) Isn’t the yellow card, 16-D, the note reflecting the 
loan? A. I don’ know. AllI ever handled was the application for the loans. 

Q. You mean in all your activity there, you never saw the form -- the 
notes that the people signed when they got the money from the credit union? A. 
No, I had nothing to do with the actual loans. 

Q. You have never seen this kind of note before, is that it? A. No. 

Q. Now, showing you 16-A and B, they purport to be extension agreements, 
do they not? A. Yes. | 

Q. Have you seen those cards before? A. Yes. 

545 Q. And those are given generally in the case of delinquent accounts? A. 

Yes. | 

Q. Giving a person additional time to make up his payments? A. Yes. 

THE COURT: What number did you give the white card? 

MR. AHERN: The white card, your Honor, is 16-C. Your Honor, as soon 
as I show these to Mr. Paisley, may I move to admit 15 and 16? 

MR. PAISLEY: All of them -- the whole thing ? 

MR. AHERN: Yes. 

MR. PAISLEY: No objection. 

THE COURT: Are you moving for their admission now ? 

MR. AHERN: Yes, I am. 

THE COURT: Very well. Number 15 and 16 A, B, C and D are admitted. 

MR. AHERN: May these be shown to the jury, your Honor. 

THE COURT: Yes. 3 

THE DEPUTY CLERK: Defendant’s 15 and 16 A, B, C and D. 
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« 
MR. AHERN: Right. | " 
(The Exhibits were passed to the jury.) 3 - 
x * * * © &©* & 
582 June 19, 1958 ss 
| * * *¢ & * * & * . 
584 THE COURT: Are you ready to go forward, Mr. Ahern? ~ 
| MR. AHERN: Yes, Your Honor. - 
THE COURT: All right. * 
MR. AHERN: May I take up this at this time ? * 
THE COURT: Mr. Ahern, I would like to see that covering letter, please. 
I haven’t read it. Mr.Paisley, at the conclusion of the morning session, you " 
stated something about some documents that you wanted the jury to see. If you 
intend for them to look at them, it would be better for you to do it now while 
Mr. Ahern is looking over these documents, which have just been brought in. ‘ 
MR. PAISLEY: Thank you, Your Honor. That slipped my mind. 
(Whereupon, the exhibits were passed among the jurors.) , +: 


MR. AHERN: Your Honor, there are certain records here which reflect, 

or, which pertain to the defendant’s Service record, awards, and so forth, that 

he received during his military service, that I would like to present to Your 

Honor, and argue their admissibility to you. 
THE COURT: Well, that is not necessary, They are inadmissible. 

585 MR. AHERN: I mean, would Your Honor allow me to present certain of 
these papers that I have gone through here and marked out that I think have, 
maybe, a little different posture than what Your Honor thinks I am referring 
to. Referring to conduct award, and so forth. 

THE COURT: You go ahead with your witnesses and I will look at the 


papers that you have marked there. P 
MR. AHERN: I intended to have this Naval Officer, who apparently took 
it upon himself to leave. I wanted him sworn in, and I wanted these records » 


identified, and the pertinent part I wanted read into the record by him, rather 
than by myself. He apparently just left these things. 
THE COURT: Will you pass them over? Will you call your next witness, 


Mr. Ahern ? 
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MR. AHERN: Will the representative of the O.N.I., Naval Intelligence, 
* step forward ? 
THE MARSHAL: Any representative from O.N.I. in the Court room? 
MR. AHERN: May we come to the bench, then , Your Honor ? 
THE COURT: Yes. 
(Whereupon, counsel approached the bench, and the following proceedings 
were held, out of the hearing of the jury:) 
586 MR. AHERN: This letter purports, as I read it, to comply with two sub- 
poenas which were issued. 
THE COURT: Apparently this is complying with the subpoena, part of the 
subpoena that I quashed. 
MR. AHERN: It apparently attempts to comply with two subpoenas. The 
subpoena that was issued on Smith, and the one that was issued on Frost of the 
. O.NI. It states in the letter that the records of Smith and the O.N.I. are en- 
' closed under this seal. The only records that are here is the man’s Service 
record. There are no O.N.I. records as reflected. 
THE COURT: AIII know about this is what the Clerk told me. You can 
put on the record what you told me about the delivery of these. 
THE CLERK: Your Honor, a young Naval Officer, Lieutenant Whitney, 
= I understand from Mr. Fitzgerald, left these with me. I advised him to remain 
here. Mr. Fitzgerald was present all during this period. The Lieutenant was 
under the impression, since he was not personally subpoenaed, and since he 
knew nothing about the contents of these records, that he was under no compul- 
sion to stay; so he left. 
MR. PAISLEY: May I ask counsel a question? Are you contending that 


587 in these documents here under seal there are any statements of witnesses 
‘ produced by the Government which in any way contradict their sworn testimony ? 
MR. AHERN: No. My point is there has been no compliance with the sub- 
4 poena, that portion which Your Honor did not quash, on the O.N.I. to produce 


their records of their investigation. It is not disclosed in this file. I would like 
to check. I have personal service. I think the man should be brought here, at- 
tachment should issue. 
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THE COURT: Let’s see the subpoenas. Has there been any return? 

THE CLERK: No, Your Honor. These I don* think are the ones. 

THE COURT: Where is the copy you have, Mr. Ahérn? 

MR. AHERN: I think you might have to check with'Miss Anderson down 
in the Marshal’s office. 

THE COURT: About everything in the subpoena was quashed except re- 
ports of interviews. 

MR. AHERN: Well, I know, but this letter purports to enclose the records 
of Chief of Naval Personnel, which is here, and Director of Naval Intelligence, 
which is not here. No records of the Chief of Naval Intelligence. 

THE COURT: Maybe they have none. 

MR. PAISLEY: Maybe they have none. 

MR. AHERN; I think that should come from the stand. 

THE COURT: We are going on with the trial. We will cooperate with you 
in any way to get whoever it is we want down here. 

MR. AHERN: We are just about at the end of the trial. 

THE COURT: What information did you get ? 

THE CLERK: I am checking. I called my office, Your Honor. They may 
have gotten over there. : 

MR. FITZGERALD: Was there any return on the subpoenas ? 

THE COURT: That is what we are trying to find out. 

MR. PAISLEY: I might say this, Your Honor. The way they have issued 
these subpoenas, they got them calling all over town. The Justice Department 
called me at lunch and they have had a call from the top brass over there about 
these subpoenas. They want to know what the Court had ruled, and so on. And 
I just told them 20 minutes ago, I guess it was, what the facts were. And that 
if anybody had received a subpoena, he should get down here and respond to it, 
and bring the records which Your Honor indicated they were entitled to have. 

589 That is all I know about it. | 

MR. AHERN: Of course, Your Honor, calls were put forward to inform 

| these people and we didn’t expect -- it was through inadvertence that the as- 
sistant wasn’t designated in the subpoena. Your Honor, while we are up here, 
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while this is being done, would Your Honor hear me on some of these matters ? 
I really feel they are very material and very important in the Service record. 
THE COURT: What you have here is a record that they keep of his service. 


MR. AHERN: Yes. 
THE COURT: Saying that he got certain commendations and medals and 


ribbons, or something of that sort. 

MR. AHERN: That is certain of the documents. ThenI have letters, certain 
ones that gave him for his conduct what the Navy calls 40. 
| THE COURT: None of that is admissible. 

MR. AHERN; It was all admissible for Carper and Taylor. They got the » 
benefit. I think it is a little different with a Navy man. 

THE COURT: It is not a bit different. 

MR. AHERN: He doesn’ live in a community. 

THE COURT: He has lived over there for some time. That is long enough. 

Six months. 

MR. AHERN: You mean work at the Base? 

THE COURT: Yes. 

MR. AHERN: But my point is -- 

THE COURT: All those men over there, many of them have been there for 
some period of time. You put whatever you want to put on the record; and I am 
going to rule against you on that. 

MR. AHERN: What I would like to put in the record -- 

| THE COURT: Just a minute. Members of the jury, you are excused for 
about five or ten minutes. I will send the Marshal for you when I am ready for 
you to come back. 

(Whereupon, the jury left the Court room.) 

THE COURT: It is very difficult for this reporter to take standing up here 
crowding around. Do you want to just stand down there ? 

(Whereupon, counsel resumed their places at the trial table, and the fol- 
lowing proceedings were held in open Court:) 

THE COURT: I understand that this Frost’s subpoena hadn’t been served. 
That is what I understood from the Clerk. . 





216 


MR. AHERN: Did they say no return on it? 


591 THE CLERK: There is no return on it. 


THE COURT: He has a notation down here, ‘‘Due tomorrow.’’? Whatever 
that means. Is there a notation on there to produce it tomorrow ? 

MR. FITZGERALD: No. I assumed it was today. I assumed that was our 
understanding with the Navy officials, that Admiral Frost wouldn’t have to come 
himself; send some ensign or some junior officer. 

THE COURT: Mr. Ahern, let’s go ahead now with whatever you want. 

MR. AHERN: Well, since this file apparently has been turned over -- this 
is a photostat of it -- I am going to tender the entire file. I want to point out 
the portions I feel are admissible. Primarily, because I want to make this point 
with respect to the defendant: He has been in the Navy for 14 years. He has 
traveled about the country as part of his Navy duty. It would, therefore, seem 
that the only character evidence that an enlisted man such as he could produce 
in a trial, in a criminal case, would be those character reports that are fitness 
reports that are turned in on him. 

THE COURT: Mr. Ahern, you have already had several character wit- 
nesses. 

MR. AHERN: The one character witness was not very effective, because 


~§92 he was probably over punctilious in what he considered the reputation of 


the man in the community. So, we have really only had one witness which was 
a fellow Navy chief, which the jury might feel that was a chief going to bat for 
a fellow chief. . 

THE COURT: Mr. Ahern, I want to give you an opportunity to make some 
representation for the record; but I don’t intend to have you just go into making 
extensive remarks about it. 

MR. AHERN; All right. I would like to put in the record, if I were allowed 
to, on July 17, 1957, this man was entitled to wear the following: A good conduct 
medal, American Campaign medal, Asiatic-Pacific Compaign medal, World War 
II medal, and the National Defense service medal. And that the records of the 
Bureau confirm Borges’ eligibility for the following award of the Good Conduct 
medal for the period indicated. 
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I would like to show that on the 12th of December, 1955, he was awarded 
- a third award for Services ending 16 of May, 1954. I would like to show, if I 
were allowed to, that in the evaluation of the defendant, Chief Borges, and 
specifically on the trait of conduct, he received a rating, under the heading of, 
“Exemplary Conduct,’’ he got a rating of, ““Sets a good example, observes reg- 
ulations, maintains good record.” 

593 And that as part of his fitness report, it was stated that Chief Borges was 

an outstanding Chief, and is recommended for promotion to a limited duty offi- 

: cer. And that at the same time, he also received for conduct, ‘‘Exemplary Con- 
duct,’” he received a rating of, ‘‘Sets an excellent example of conduct for all 
men.’? 

_ [will by pass this one. There is no date on it. Then on the 22nd of Febru- 
ary, 1954, with respect to conduct, he received 40 straight across the board for 
the period indicated. And that on the same report, that he was a good leader 
and is well liked by the men under him. Also a notation on that same report 
that he performs his work in an outstanding manner and in his free time he 
faithfully studies correspondence courses and has a keen desire to advance. He 
is liked by everyone who comes into contact with him and is outstanding asa 
leader. He is highly recommended for advancement when due. 

> On the 7th of June, 1951, he received a second award for Services ending 
the 6th of May, 1951. On 5-17-48, in another fitness report prepared, he re- 
ceived 40 in conduct right across the board. 

THE COURT: Mr. Ahern, almost 40 minutes have been spent in your look- 
ing over this report and putting what you put on the record thus far. I don’t want . 
594 to spend a lot more time going through this. I think what you have stated 
now gives enough to indicate the nature of the material that you want to put in. 

rN MR. AHERN: Well, supposing, Your Honor, we have a mark put on this 
whole exhibit; and I will offer this whole exhibit in evidence; and before the case 
is over with, I will make specific notations on the sheets that I thought should 
have been admitted. 

' | Is that agreeable with the Court; or otherwise, I will have to read these so 
that they are in the record; because I don*% want it stated that I have offered -- 
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| THE COURT: I think there is enough in there that you have put in there to 

indicate what the nature of the material is that you want to put in; and on the 
basis of what you put in, the record will indicate it. 

MR. AHERN: May I have a mark on this whole exhibit as Defendant’s 
Exhibit, whatever the next number is? | 

THE CLERK: Defendant’s Exhibit 18, for identification. 

THE COURT: That means you want this exhibit held here ? 

MR. AHERN: Yes. It has been turned over tous. They photostated this. 

595 I talked with them last night about this. 

THE COURT: This is a photostat ? 

MR. AHERN: Or a verifax, whatever they call it. They started last eve- 
ning on this. | 

THE COURT: Very well, it can be marked. 

THE CLERK: Defendant’s Exhibit 18, for identification. 


(Documents referred to were marked Defendant’s Exhibit 18, for identifi- 
cation.) 


MR. AHERN: Your Honor, before I have the next witness, I would like to 
come to the bench. I would like to ascertain one matter. It might be that our 
case is about concluded. 

THE COURT: Why can*t you state what it is right from there? The jury 
is not here. 

MR. AHERN: Well, all right. Your Honor, throughout the trial Your 
Honor has, on numerous occasions, stated that the cross examination was lim- 
ited to the scope of the direct; and I am not asking this in terms of an advisory 
ruling as to what Your Honor would do, but Your Honor has stated that so many 
times during the course of this trial. I would like to know if I put the defendant 
on the stand, and I were to restrict my direct examination completely to the 

596 Boggs counts -- 

THE COURT: Before you go any further, I would like to say that your 
quotation of what I said is not complete. I said, except as to credibility. 

MR. AHERN: Well, that is right. 

THE COURT: In stating what the ruling was, you have omitted that. And 
that is important. Now you may go ahead. 
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MR. AHERN: If I were to put the defendant on the stand, and I were to 
interrogate him on direct and limit my direct to the Boggs counts, I would like 
to know whether Your Honor would construe that, by the statement you have 
made throughout the trial, that the cross examination of Mr. Paisley would be 
limited to those counts ? If it is Your Honor’s disposition that under the guise 

of credibility, he could go into the other counts, whichI do not touch on direct, 
it will affect whether I would put the defendant on the stand. 

THE COURT: Well, Mr. Ahern, as a long-time practitioner, you know 
where you can go on this question of credibility; and I can’t anticipate what 
questions the other side might ask on credibility. I don’t now. 

MR. AHERN: Well, of course, the specific question I am concerned about 
is that if he takes the stand, I don’t mind general examination on credibility, so 

597 long as these questions do not pertain to the counts in the indictment on 
which I am not having the defendant testify, and which I am not going into on the 
direct examination. 

THE COURT: Well, the ruling as to any witness would be the same. I 
mean, with respect to that. But just what the questions would be as to credibil- 
ity, I can’t foresee that. 

MR. AHERN: Well, does Your Honor care to indicate to me whether you 
would allow cross examination on counts that I do not go into on the direct ex- 
amination? The reason I ask you, just recently, in the Supreme Court, they 
split something like five to four on what was opened and what was not opened 
when a person took the stand. I had this experience over in Virginia very re- 
cently. It is pretty cloudy as to what does happen when a person takes the 
stand. IfYour Honor is going to invoke the rule that you have stated throughout 
this trial that cross examination is limited to the direct, with the exception of 
credibility, specific acts of misconduct cannot be used in cross examination 
affecting credibility. And these other counts that I would not go into, namely, 
the MacDonald, Ryan and Desimone counts, would be specific acts of miscon- 
duct which the Government could not ask on cross examination under that rule. 

598 But if Your Honor, like some judges, is going to say, the defendant takes 
the stand and the gates are open to all examination, if that is the way you think 
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your ruling would be, I might take a different course of action with respect to 
putting the defendant on the stand now. In reality, what I am asking, Your Honor, 
I am asking what is your position, that you have stated before ? Do you think it 
would apply to the proposition that I just put to Your Honor ? 

THE COURT: AsI said, Mr. Ahern, I can’t foresee what questions might 
be put. The ruling would be the same that the cross examination would be limited 
to the direct examination, except as to matters affecting credibility. 

MR. AHERN: Credibility. 

THE COURT: But I can’t foresee what he would be asked. Do you have any 
observations you want to make in this connection, Mr. Paisley ? 

MR. PAISLEY: Well, Your Honor, I don’t believe I do. As the Court says, 
the Court cannot foresee what the Court is going to do in unforeseen circum- 
stances. I don’ feel like I should volunteer and say what I would do in cross 
examination. I don’t know what the defendant might say about anything. I have 

599 never seen a lawyer try to get a trial judge to state in advance what the 
Court’s rulings would be in the event of certain iffy circumstances. 

THE COURT: Mr. Ahern, I don’t think I can say anything more than I 
have already said; and I think you will have to use your own judgment. 

MR. AHERN: Well, Your Honor doesn’t care to indicate in the record -- 

THE COURT: I can* foresee the future. 

MR. AHERN: Well, the cases are pretty clear that you can’t cross examine 












on specific acts of misconduct. I don’t have any quarrel about that; and I would 
be willing to take the risk of putting the defendant on the stand and knowing that 
specific acts of misconduct couldn’t be asked on cross examination in a Federal 
Court. Consequently, the charges on November 9, which involve MacDonald, 
the one on the 15th, which involved Desimone, and the other one that involves 
Ryan on the ist of February, are three specific acts of misconduct. He has not 
yet been convicted on those charges. If I put him on the stand and I limit my 





direct solely to the Boggs counts, presumably I could rest assured that questions 
asked this defendant about matters not gone into on direct, and which do not af- . 
_ fect credibility, could not be propounded to him. But I don’ want to put him on 
600 the stand, if Your Honor is going to take the view that Mr. Paisley then 
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can confront him with all sorts of questions about Ryan, MacDonald, and Desimone. 
That is the problem I face. I don’t want to put him on the stand if he is going to be 
confronted with such questions under the guise it affects credibility. 

If Your Honor would indicate in the record whether you think they would 
affect credibility, I could more intelligently exercise my judgment in this matter. 

MR. PAISLEY: Of course, Your Honor, the defendant, when he takes the 
stand and denies part of the indictment, or tries to explain it away, may be asked 
on cross examination about similar transactions not too remote in point of time. 
And if he should take the stand and give the events about the last six counts -- I 
take it that that is what counsel is talking about, then the first nine counts of the 
very similar indictment charge him with the very same offenses, in relation to 
three other transactions. It is not very far removed in the point of time. So that 
is another principle of law which would be applicable to questions of this kind. 
I think it would probably be perfectly legitimate cross examination on that prin- 
‘ciple. 

THE COURT: Mr. Ahern, what case was this that you had in mind that you 
made reference to a moment ago? 

601 MR. AHERN: It was the Civil Case entitled -- it is Brown ys. the head of 
the Immigration Service in the Supreme Court. Your Honor may recall, it was 
about a month ago. 

THE COURT: There have been so many immigration cases. 

MR. AHERN: It was about a month ago. The petitioner’s name, I am cer- 
‘tain, was Brown. I think it is Pamela Brown. And it was, as I recall, a five to 
four decision, if I am not mistaken; and the proposition was that when the witness 
took the stand, whether that opened her up to a certain inquiry, whether the door 
had been opened. And the majority of the Supreme Court held, in that case, be- 
cause she had touched, even though remotely, on direct, the door was wide open 
on. cross examination. Which really isn’t too much in point with what I am say- 
ing. I am saying if I put him on the stand and I just ask him about five questions 
relating to the Boggs counts, is Your Honor going, by him taking the stand and 
testifying to those counts, to say you have opened the door to this entire indict- 
ment on cross examination? That is what I would like Your Honor to indicate, 
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‘whether you would so construe it. Because I feel that it would not be open. My 
position is, I can put this defendant on the stand, and if I stay clear of those 

602. _— three counts and don’t. ask about them -- a defendant can deny half of an 
indictment, if he wishes. In other words, the defendant here conceivably could 
have been indicted in 15 separate counts or how many counts we have here, and 
he could have taken the stand in each one, or he could decline to take the stand in 
certain ones. 

What I am saying, I want to decline to take the stand on certain of these 
counts, and I want to take the stand on certain other counts; but I am afraid if 
I take the stand on the counts that I want to deny, the Court may say: You have 
opened the door on these other counts. 

| THE COURT: Mr. Ahern, as I have told you before, I can’t foresee the 

future. And I am not prepared to give you any more information than I have al- 

‘ready stated as to what the rule is. I might say that in this trial of Congress- 
man Brehn, i think that one of his claims, when he went to the Court of Appeals, 
and also, I think, in the Supreme Court -- but I may not be certain about the 
Supreme Court -- it seems that some of these transactions of money, the statute 
of limitations had already run against them; and all of those came in as similar 
transactions in that case. 

AsI recall it, the Court of Appeals said the rule was very well settled on 
that. Iam just saying that apropos of what has been said on similar transactions. 

603 | 

MR. AHERN: That is what I had in mind, that similar transactions. 

THE COURT: Well, they did hold it in this Brehn case. That, I recall 
distinctly, because I let it in; and they appealed on that ground. I thought it came 
within that rule. I haven’ thought about that until it was mentioned by Mr. Pais- 
-ley and then that case came to me. 

MR. AHERN: Yes. Well, your Honor, may I put it this way: I knowI 
can’t ask for an advisory ruling. 

THE COURT: You have already said enough on this subject, I think, Mr. 
Ahern. I don’t think I can help you. 

MR. AHERN: May I just, Your Honor, protect the record to this extent, 
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because maybe at a later time, I might actually argue this point. I think I am 

entitled, since I feel the defendant could be indicted separately on each count, 

to have Your Honor indicate in the record whether if this defendant takes the 

stand, you are going to allow cross examination on counts that I do not touch 

on in direct; because I feel that I cannot intelligently advise this defendant unless 

I know Your Honor’s feelings on that matter. I just want, in other words, the rec- 

ord to reflect I have requested Your Honor; and I feel I have a right to have Your 
604 Honor indicate your views in the record as to whether you would allow such 

examination. 

THE COURT: Well, on the basis of not knowing what is going to happen in 
the future, I must decline to say anything more than I have already said. 

MR. AHERN: Your Honor, the defendant is going to rest, then. 

THE COURT: I understand from the Clerk here that there has been no re- 
turn on any of these subpoenas, these two that we were discussing; and that I 
understood him to say that they are returnable tomorrow. 

MR. AHERN: It may well be that there was a slip-up in the subpoena. In 
any event, there were certain checks that were identified. I don’t believe they 
have yet been admitted. As soon as they are admitted, the defendant dest aan | 

THE COURT: Do you want to check the Clerk’s record there as to what 
has or has not been admitted ? 

MR. AHERN: Defendant’s 1, 2 and 3. He has no objection to these, Your 
Honor. 

THE COURT: I think we had better wait until the jury gets back to admit 


these. So they will know they are in evidence. 
* x* *£* *&£* KF * K& 


606 THE COURT: Mr. Ahern, I sent for this case of Stefena Brown vs. United 
States of America. AllI get out of this case is that the petitioner waived her 


right to immunity from cross examination on matters raised by her own testi- 
mony on direct examination. This case that I mentioned to you, the Brehn case, 
hasn’t anything to do with the scope of cross examination,.but just touches on the 
question of admissibility of those similar acts. I wanted to make that clear to 


you. I didn’t want to give you an erroneous impression. 
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(Whereupon, the jury resumed their places in the jury box.) 
MR. AHERN: At this time, Your Honor, the defendant... 
* * | * * * © © * 


-EDWIN N.. WILLS 


*¥ *+ *&* &* &* * KF * 


DIRECT EXAMINATION 


x *£ *€* &* © KK KF 


BY MR. PAISLEY: 
‘Q. What is your occupation, Mr. Wills? A. I ama Special Agent with 
the Federal Bureau of Investigation. 
Q. Where are you stationed? A. Washington, D.C. 
Q. Are you acquainted with Agent Cone? A. Yes, sir, I am. 
Q. Do you know who his supervisor was in January and February of this 
year? A. Yes, sir. 
613 Q. Who was it? A. Special Agent Grant Nanna. 
Q. Do you know where Nanna is today? A. I understand he is out of town. 


Q. Were you in the office of Mr. Nanna sometime during one of those two 
months, January, February, of this year, when the defendant, Elmer L. Borges, 
was brought in and introduced, if he was, by Agent Cone? A. Yes, sir, I was. 

Q. Did Mr. Borges make any complaint against Agent Cone at that time ? 
‘A. No, sir, he did not. At that time, he was specifically asked if he had any 
complaint to make against Agent Cone; and he stated that he did not. 

CROSS EXAMINATION 


BY MR. AHERN: 
Q. When did you know you were going to be a witness here today? A. I 


would say about two o’clock, sir. 
Q. And when was it this occasion had happened that Mr. Paisley just asked 
you about? A. Onthe morning of February 19, 1958. 
Q. How does that. stand out in your mind? A. I refreshed my recollection 
614 from information we have in the files. 
Q. What information did you refresh your recollection from? A. Itis 
information concerning Mr. Borges’ appearance at the office, and his conversa- 


tion with Special Agent Nanna. 
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Q. Was a report made of that interview? A. It was written up. 

Q. By whom? A. By Special Agent Nanna. 

Q. And you were present during this interview? A. Yes, sir, during the 
entire interview. 

Q. And you examined that before you took the witness stand; is that right ? 
A. . Yes, sir. 

MR. AHERN: Your Honor, at this time, I would like to see that data that 
he refreshed his recollection from. 

THE COURT: Do you have a copy of it with you? 

THE WITNESS: No, Your Honor, I do not. 

MR. AHERN: Your Honor, I think I should have it. He looked at it before 
he took the stand; and I think I should have access to it. 

BY MR. AHERN: 

Q. Why didn’t you bring it with you? A. I had no reason to bring it with 

me. 

Q. Did you know I might ask for it? A. No, sir. 

Q. Is that why you left it back there? A. No, sir. 

MR. AHERN: Your Honor, I ask at this time that we recess and I be allowed 
to inspect the document. 

MR. PAISLEY: Your Honor, I don’t know how Your Honor will rule on that. 
There are many cases, as Your Honor knows, on the books on this point. I know 
in the old days, unless a witness had used the document on the witness stand to 
refresh his recollection, counsel was not entitled to have it. I think the Courts 
have been inclined to relax that rule in recent years. 

THE COURT: Well now, there isn’t anybody who has testified about this 
interview. I mean, testified about the purport of it. 

MR. AHERN: That is the point. 

THE COURT: Mr. Nanna hasn’t been called as a witness. 

MR. AHERN: No, but Your Honor prevented me from going into the sub- 
stance of the complaint between the defendant and the supervisor of Mr. Cone. 


Of course, this is improper rebuttal. 
616 | THECOURT: You are misstating the fact, Mr. Ahern, Il am sorry. But 
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he said, Mr. Cone testified that he wasn’t present. 

MR. AHERN: That is what I mean. 

THE COURT: Well, he didn’t know what went on, of his own knowledge. 

MR. AHERN: I apologize, Your Honor. I am in error on that. 

THE COURT: Well, I accept it. 

MR. AHERN: But my point is, there wasn’t anything brought out in my 
case in chief concerning the substance of the conversation, because he said he 
‘wasn’t there, Cone said he wasn’t there during the course of the interview. This 
agent gets on the stand, who was there during this interview, which is not in 
rebuttal, but gets out a statement that there was no complaint made. I think I 
should have the report of that interview so I could cross examine this agent. 

MR. PAISLEY: I presume that could be obtained, Your Honor, if you feel 
that he is entitled to it. 

‘THE COURT: How long would it take to get it ? 

MR. PAISLEY: How long would it take to get it, Mr. Wills? 

THE WITNESS: It can be brought down here to the Court. 


617 MR. PAISLEY: I think it could be obtained by telephoning. 
THE COURT: Very well. I will excuse you for a moment, both of you, 
the witness and you. 
MR. PAISLEY: Have you any other questions ? 


MR. AHERN: Yes. 

MR. PAISLEY: Maybe we had better start getting it down here. Excuse 
me a minute. They are telephoning, Your Honor, to get it. 

THE COURT: Mr. Ahern, do you propose to ask this witness any further 
questions before this paper comes ? 

MR. AHERN: Yes. 


BY MR. AHERN: | 
Q. Now, sir, I believe you testified on direct examination that the purpose 


of Mr. Borges being there was not to make a complaint there against Agent Cone ? 
A. No, sir. I don’t know what Mr. Borges’ purpose was for being in that office. 
Q. In other words, you don’t know why he was in there to see Mr. Cone’s 


supervisor? A. No, sir. 





227 


Q. And no statement was made to you as to why he wanted to meet Mr. 
Cone’s supervisor? A. By Mr. Borges? 

618 Q. Yes, as to why he wanted to see Mr. Cone’s supervisor. A. Except 
what I gathered through his conversation. 

Q. What did he say to the supervisor about Cone? A. The only thing that 
he said about Mr. Cone directly, that I can recall, was the fact that he had been 
interviewed in connection with a case on several occasions. 

Q. Yes. Did he tell you that his sister had called from California, in 
tears, because Cone had had some agent check her and frighten her about her 
bank accounts? A. I don% recall that, sir. He said a relative in California, 
of his, had been interviewed. 

Q. He told you it was a sister; didn’t he? A. Not that I can recall, sir. 

Q. And he told you that she was upset; didnt he? A. I don’t recall that, 
sir. 

Q. Let me ask you this: Did he ask you what the policy of the FBI was 
about contacting relatives? A. He stated that he wanted a clarification of an 
investigation that we were conducting at the Naval Air Station in connection 
with the Federal Credit Bureau. And then he pointed out the fact that some 
relatives of his had been interviewed in connection with the matter, and one of 
them being in California. 

619 Q. And he told you -- 

MR. PAISLEY: Wait a minute. 

MR. AHERN: I am sorry. 

BY MR. AHERN: 

Q. Had you finished? A. Yes, sir. 

Q. Did he tell-you that Cone had stated to him that. he was going to check 
him back as far as his infancy? A. I don’t recall any such statement as that, 
sir, no. | 

| Q. Do you recall any such statement as to whether Cone was doing that 
checking, his personal family, and checking his relatives? A. No, sir. 
| Q. Would you deny that he made any such complaint? A. The only thing 
I can say is that he was specifically asked if he had a complaint to make; and 
he said, no. 
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Q. When you say, he was asked to make a complaint, isn’t it a fact that 
you asked him, did he want to make a formal complaint? Isn’t that what you 
said? A. No. The statement was made by Special Agent Nanna, and asI recall, 
he was asked if he wanted to make a complaint. 

Q. Now, what was said that prompted Nanna to say that to Borges, do you 
want to make a complaint? A. I gather only that the fact that he said he had 
been interviewed several times and his relatives had been interviewed. 

620 Q. Now, he wasn’t talking about the FBI in general; was he? He was fo- 
‘cusing on Agent Cone; wasn’the? A. Frankly, I just couldn’t tell from his con- 
‘versation who he was focusing on. . 

_ Q. He didnt mention Agent Hunt, who had been conducting the inquiry with 
Cone; did he? A. No; he only mentioned Agent Cone on one occasion that I can 
recall, and that was when he said he had been interviewed on several occasions 
by him. 

Q. One other question, sir. Did this event happen during the. course of the 
interview, that Borges was relating Cone’s activities, and Mr. Nanna said: Well, 
-you. could have got up and left at any time you wanted. Did he make any state- 
ment like that to Borges, that you didn’t have to stand by and listen to Cone, that 
you could have got up and walked away any time you wanted to? A. In that con- 
nection, I recall Agent Nanna telling him that he didn’t have to. be interviewed by 
FBI agents, and any time he did not want to be, all he had to do was to say so. 

Q. He said that with respect to Cone, too; didn’t he? A. All inclusive, yes, 

621 _— sir. 

MR. AHERN: I think that concludes it, Your Honor, with the exception I 
would like to inspect that report. I do have some instructions here, Your Honor. 

MR. PAISLEY: I just have one other question on redirect. 


* * * * * * * * 


626 MR. AHERN: .. . Your Honor. 


THE COURT: While we are waiting for this statement, have you finished 
looking at these prayers the defendant is requesting ? 
MR. PAISLEY: Your Honor, I have read the first two, and starting’ on the 
third. 
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THE COURT: All right, you finish reading them. 

MR. PAISLEY: I have read them. 

THE COURT: All right. 

MR. PAISLEY: I would object to the first one, if Your Honor please. 

THE COURT: You would object to the first one, did you say ? 

MR. PAISLEY: Yes. Under the first and third counts in these series 
of transactions, the only intent that I know of that is required to be proved is 
the intent to do the act charged, that is, to embezzle or misapply the money. 

THE COURT: Well, embezzlement does involve an intent. The Court of 
Appeals has said here an intent to -- 

MR. PAISLEY: Specific intent to do the act, to take the money and con- 
vert it to his own use. That is true. I have no quarrel with that. But all this 
about without criminal intent, either through ignorance or lack of familiarity 
with books, and all that sort of thing, I don’t think that is proper in this case. 

627 ~ Now, number two, I would object to that. I think Your Honor gives the 
regular charge about reasonable doubt. I think that is all that is required. 
Number three. He says: 
| ‘You are instructed as a matter of law that the Government must prove 
not only that the defendant converted or misapplied any of the funds in question 
beyond a reasonable doubt, but you must believe beyond a reasonable doubt that 
the defendant had the specific intent to injure or defraud the said Credit Union .. .’’ 
and so on. | 

Now, the old statute, before it was amended in recent years, did have that 
provision,. misapplication or embezzlement with intent to injure the bank, and so 
on. But that has been eliminated. Now the statute simply makes it a crime to 
embezzle or misapply the funds of the bank. The specific intent left in the stat- 
ute, this one and in the Federal Reserve Act, is in connection with false entries. 


There, there must be a specific intent, when you make a false entry, to injure 
the bank, deceive its officers, and so on. That is charged in this indictment; and 


I agree we have to prove that. 
628 Number four, that is just a repetition of the first one. The same objection 


I would have to four. Now, number five has to do with character testimony; and 
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I am sure Your Honor has a charge you give on that. This one is not proper, 
. because he asks you to charge the jury: | 

“The jury is instructed that the defendant has introduced testimony es- 
tablishing his good character.’ 

Certainly, Your Honor isn’t going to charge that. I think the jury should 
be told, if they believe the testimony as to good reputation establishes that he 
has a good character, then they may -- the rest of the instruction, I have no 
objection to. I think proof of good character, alone, certainly can create a 
reasonable doubt. I agree with that. 

THE COURT: I think there is a véry old case where the Supreme Court 
said that the circumstances of a case may be such that an established reputa- 
tion for good character would alone create a reasonable doubt. 

MR. PAISLEY: Yes, ma’am. I have no objection to that. But I do have 
the objection to asking the Court to say testimony has been introduced that es- 
tablishes it. That is for the jury to say from the testimony. I have no objec- 
tion to six. I am sure Your Honor will charge that in substance. I object to 

629 seven on the ground that there is no evidence at all that Mr. Boggs was 
an accomplice in this case. No basis for that charge whatsoever. 

MR. AHERN: Well, your Honor, number seven, suppose I take that up 
first, because I think that dates back to the old Caldwell case that Your Honor 
got on the second trial. In some cases, a person can be an accomplice, as a 
matter of law, clearly established by the testimony, so the Court can rule it as 
a matter of law and tell the jury. In some cases, there can be a question as to 
whether he is an accomplice as a matter of fact, and then it is for the jury to 
decide. The Court instructs the jury on the matter of testimony and says, from 
the facts, if you find that he was an accomplice, -- Boggs, as a matter of law, 
made himself an accessory or accomplice to what the Government contends was 
a false entry. 

THE COURT: Now, whatever had been done -- I am not saying what had 
been done -- had been done before he said he would say what he said he said. 

MR. AHERN: Yes, but he became a party to it. He, in other words, you 
might say, became an accessory after the fact, after the alleged offense had 
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been committed. He did acts in furtherance, in attempting to conceal the of- 

630 fense, or in furtherance, if the Government’s contention is correct, he 
told, under their theory, falsehoods to the FBI, which would tend to show a 
consciousness of guilt on his own part. 

I say, by his own testimony, as a matter of law, he made himself an ac- 
complice to this $4,000 transaction. In any event, of course, it would be a 
factual question. 

THE COURT: Well, I dont agree with you on that. I will deny seven. 

MR. AHERN: Do you want my comments ? 

THE COURT: Oh, yes, I am willing to have your comments now. Now, 
number six. Let’s see that just a minute. 

MR. AHERN: He said he had no objection to that, because he thought you 
were going to grant that in substance, which I think Your Honor would. Now, 
with respect to five, Your Honor, I don’t mind amending five to say the jury 
is instructed that the defendant has introduced testimony tending to establish 
his good character or good reputation. 

THE COURT: Well, I will grant six. AndI will grant five in substance, 
but I don’t expect to use it exactly the way you have it there. 

MR. AHERN: In substance, Your Honor, will you add the phrase, after 
you say, ‘‘creates a reasonable doubt, though without it the evidence would be 
convincing.’’? There is a case -- 

631 THE COURT: Oh, yes. You don’t have to get it. I usually give the lan- 
guage of that case. 

MR. AHERN: Oh,I see. Is somebody watching to see whether or not the 
paper comes from the Department of Justice ? 

MR. PAISLEY: May Mr. Wills go out, Your Honor, and see? 

THE COURT: Yes, see if you can locate the papers, Mr. Wills. Thank you. 


You know, this is strange. In effect, this says, if he has embezzled money, or 


abstracted it or purloined it or misapplied it, of course, there has to be an in- 
tent to do some of those things. Then you Say, if he didn’t have it -- 

MR. AHERN: Yes, I saw that. 

THE COURT: I will deny that, number four. 
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MR. AHERN: Well, while Your Honor is on four, you might consider one, 
whether you want to grant it in substance, one and four. In other words, this is the 
type of an offense, Your Honor, that since it requires a specific intent, ignorance 
and lack of familiarity and all those elements, would have a bearing in determining 
whether the man had the specific intent to commit the offense. 

632 THE COURT: Mr. Ahern, I believe a man, no matter how ignorant he is, 
may have an intent. I mean, it is possible. 

MR. AHERN: I would like to call your attention to a particular case, and I 
will phone the citation in to you. It is the case of Hargrove vs. the United States, 
in the Fifth Circuit, and it involves the wilfull failure to file a tax return. 

The defendant came in and pleaded ignorance of the law. He didn’t know he 
Was supposed to file a tax return. The Fifth Circuit said, in a case like that, 
where we must show that the act was a wilfull act -- 

THE COURT: Yes, but that was an omission. They are not charging an 
omission here. They are charging something affirmative. 

MR. AHERN: Yes, but I think, Your Honor, the jury, in determining whether 
there is specific intent, can take into consideration his ignorance, ineptitude, or 
lack of instruction, in determining whether he could have formed the specific in- 
tent. 

THE COURT: I am not saying what this defendant did or didn’t do. That is 
for the jury. But there were things that were done. I mean, the manner of doing 
them, shall I say, wouldn*t indicate that there was lack of skill or ignorance. 

633 MR. AHERN: Well, of course, he is a machinist mate. They do have that 
in the record, that he is not a yeoman. He is an enlisted man. It is not like this 
man was an accountant. If this man were an accountant, of course -- 

THE COURT: Well, I will deny three and four as drawn. 

MR. AHERN: Number two, in which I quoted the instruction of Judge Letts, 
is an in haec verba instruction approved in the Court of Appeals in McAfee vs. 
United States, in 70 Appeals, D.C. 

THE COURT: This instruction? 

MR. AHERN: Yes. An exhaustive decision written by Judge Stephens, in 
which this instruction is in haec verba along with two others, and he says, when 





233 


they are tendered, the usual charge on reasonable doubt is not sufficient. When 


presented, they should be granted. 

MR. PAISLEY: What is the citation ? 

MR. AHERN: 70 Appeals, D.C. 

THE COURT: Does the opinion deal with -- 

MR. AHERN: The whole opinion deals with instructions, a series of in- 
structions that went to the Court of Appeals. 

THE COURT: What is the volume ? 

634 MR. AHERN: 70 Appeals, D.C. 

THE COURT: I will deny number one as drawn. I don’t see anything wrong 
with number two. I will grant number two. 

MR. AHERN: Will Your Honor rule on that juror? I am a little concerned 
about the juror that knows the agent. | 

THE COURT: I would like to see the juror, and then I will have you all 
come to the bench. The paper hasn’t come yet ? 

MR. PAISLEY: I haven’t checked, Your Honor. He went out there. 

THE MARSHAL: They are not back yet. I have been keeping my eye on it. 

MR. AHERN: You wouldn’ lock the jury up, anyway, on the weekend; would 
you ? 

THE COURT: No, I don’t think so. 

MR. PAISLEY: Your Honor, the paper has not arrived here at the Court- 
house yet. 

THE COURT: Mr. Ahern, even if you had the paper, it is all something 
that took place after everything was over. No one has testified here that Mr. 
Borges said anything on that occasion about these transactions that are involved 
in this indictment. 

MR. AHERN: Except that he just testified that no complaint was made. 

Supposing that paper shows a complaint was made. 

THE COURT: What if it was? 

MR. AHERN: That would impeach his testimony. 

THE COURT: Well, it doesn’t seem to me to be very important in this 
case about whether or not he made a complaint. I mean, on the basis of the 


whole case. 
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MR. AHERN: Well, that is just the idea, that.it will reflect on the Govern- 
ment’s witness, if I can show it. . 

THE COURT: Is that all you have, then, this witness ? 

MR. PAISLEY: Yes, Your Honor. 

THE COURT: I am going to have a telephone call made to find out how 
much time that one motion will take, and then we will see how much time we have 
left for tomorrow. 

MR. AHERN: Your Honor, for the record, I want to renew my motions for 
judgment of acquittal on all counts. 

THE COURT: Yes. I will deny them. 

MR. AHERN: Your Honor, may I also renew the motion to call upon the 
Government to elect on what theory they are going to the jury ? 

THE COURT: I will deny the motion to require them to elect. 

MR. PAISLEY: Did the paper come ? 

636 THE WITNESS: It will be here in ten minutes. 

THE COURT: We will recess for ten minutes , then. 

(Whereupon, a short recess was taken.) 

(Whereupon, the jury resumed their places in the jury box.) 

MR. PAISLEY: If Your Honor please, Mr. Wills now has the memorandum 
from which he refreshed his recollection. I have locked at it; and I would like 
to ask Your Honor to look at it. The third and fourth paragraphs of that memo- 
randum are the only part of it that records the conversation about which the wit- 
ness has testified. The other matters appear to be about other matters. Sol 
think counsel should be restricted in his questions to the third and fourth para- 
graphs. 

THE COURT: On page one? 

MR. PAISLEY: Yes. The third, I believe, is a rather long one and goes 
over to the second page. Starts about this conference. Appeared there at a 
certain hour, and so forth. And the fourth paragraph. That is just a copy of 
the other, Your Honor, that they have made, a photostatic copy, or some kind of 

_a copy, so that they may take the original back to the office for their files, if 
Your Honor will permit. 
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THE COURT: Will counsel come to the bench, please ? 

(Whereupon, counsel approached the bench, and the following proceedings 
were held, out of the hearing of the jury:) 

637 THE COURT: What are the paragraphs that you mentioned a while ago, 
Mr. Paisley ? 

MR. PAISLEY: The third paragraph beginning: ‘2-19-58, at 9:15 a.m., 
Mr. Borges appeared at the Washington Field Office. . .*» Doesnt that appear 
there ? | 

THE COURT: Yes, I believe it does. 

MR. PAISLEY: Now, this first paragraph just refers to transmittal of a 
memorandum on another date. The next paragraph refers to a memorandum 
written by Agent Cone. Then this third paragraph is the only one here that re- 

lates to this incident when the Man appeared there, and purports to be a memo- 
randum of the conversation. Now, that is what he refreshed his recollection 
from, and that is all they are entitled to question him about. Now, you take 
that paragraph over on the next page, starting: ‘‘As reflected in W.F.O. airtel 
to the Bureau,’’ and so on, that has nothing to do with this conversation. Neith- 
er does the last paragraph. 

THE COURT: The paragraphs that seem to relate to this date on Febru- 

638 ary 19, begin with the last paragraph on the first page and go down to the 
paragraph ending just before the paragraph beginning with the word, ‘‘As.’? 

MR, PAISLEY: That is right, Your Honor. Those two paragraphs are 
those which the witness used to refresh his recollection; and I think they are 
entitled to read that and question him about it. 

THE COURT: Who wrote this memorandum ? 

MR. PAISLEY: He didn’; but it was written up later on by somebody else. 

MR. AHERN: He said Agent Nanna. 

THE COURT: Oh, yes, that is right; he did. I remember that, now. 

MR. PAISLEY: Agent Nanna. But he said he used it to refresh his recol- 
lection; and, as I say, I could cite Your Honor a case, I remember, where the 
Court in, I believe, Memphis, Tennessee, held that a Post Office inspector who 
said he had refreshed his recollection in his hotel room the night before from 
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his report was not required to produce the report. And there are other cases 
along that line. Unless a witness used it on the stand to refresh his recollection, 
they could not get it. But I think that the Courts have become more liberal. 

MR. AHERN: I am just wondering whether this is going to be moot. I dont 

639 know whether I am going to use the first paragraph. I haven’t seen it. Is 

there something very illuminating in this first paragraph that he is afraid I am 
going to use ? 

MR. PAISLEY: No. I am just trying to follow the law and restrict you to 
what the law gives you; and that is what I am trying to do. 

THE COURT: What you asked him about was this interview that took place. 

MR. AHERN: Yes. 

THE COURT: On the 19th. 

MR. AHERN: Yes. | 

THE COURT: Well, now, this covers that part right here. 

MR. AHERN: MayI read it, Your Honor ? 

THE COURT: Yes. And this part right here (indicating). 

MR. AHERN: What does ‘W.F.O.” stand for ? 

MR. PAISLEY: Washington Field Office. 

MR. AHERN: Your Honor, I was wondering. It is a quarter of five now. 

THE COURT: No, I am going to finish this thing. We are going to begin 
tomorrow on the argument of the case. 

MR. AHERN: The only thing is, Your Honor, there has been a hearing 
going on over in the District Attorney’s Office, a client of mine, over there 

640 since four o’clock. I thought I would be out of here by four. They called 

me in your law clerk’s office. I told them. it would be about ten minutes. 

THE COURT: Mr. Ahern, that is your own fault. We are dragging this 
thing out with things that I don’t think are very material. 

MR. AHERN: I am trying to protect this man. 

THE COURT: I believe you should protect him. I will hold on to this for 
a few minutes. | 

MR. AHERN: Now, let’s see if we are in agreement. I will concede that 
I think the paragraphs that are pertinent to this question are the second para- 
graph, third paragraph -- . 
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THE COURT: I don’t think the second is. 
MR. AHERN: You don’t think the second is ? 
THE COURT: No. 

MR. AHERN: The second is: 

‘S.A. Cone’s memorandum pointed out that Elmer Borges had called 
the Washington Field Office and complained he was being harassed; that agents 
had searched his home. . .”? . 

THE COURT: Just a minute. Will you take the stand, please, Mr. Wills? 

641 Mr. Wills, were you present at any conversation at all that was held with 

the Defendant Borges other than on this one occasion, the 19th of February ? 

THE WITNESS: No, Your Honor, I was not. 

MR. AHERN: DolI understand I cannot ask any questions relating at allto 
this second paragraph ? 

THE COURT: That is right. 

MR. AHERN: CanI propound a question like this: At this interview on 
the 19th of February, ‘58, did Borges reiterate that he said -- 

THE COURT: He has already told you that he didn’t. : 

MR. AHERN: I don’t think I am precluded. I have seen this memorandum 
now, Your Honor. 

THE COURT: I am ruling that this is what you are to ask him about, this 
interview at which he was present. He wasn’t present at this. 

MR. AHERN: I understand that. Can I ask him whether the subject mat- 
ter of the second paragraph was discussed at the interview ? 

THE COURT: You have already asked him if any complaints were made. 

MR. FITZGERALD: Could we ask him whether or not he knew whether or 
not Borges had complained before to the Washington Field Office that Borges 
had been harassed ? 

642 MR. AHERN: Does Your Honor feel that would be proper ? | 

THE COURT: No, I don’t, because he said he didn’t hear any conversations 
at all with Mr. Borges at any time except this one. 

MR, AHERN: Should this be marked, Your Honor ? 

THE COURT: Yes, certainly. Which copy do you want marked ? 
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MR. AHERN: Well, which do you wish marked ? 

MR. PAISLEY: The copy. I would rather have the copy, so he can take 
his file copy back. 

THE COURT: All right, then this copy will be marked. 

MR. AHERN: Then I think I should read the entire thing into the record. 

THE COURT: No, indeed, we are not going to read this entire thing into 
the record. 

MR. PAISLEY: You have got one here that will be marked. It will be 
part of the record. 

MR. AHERN: Oh, well, that is fine. 

THE COURT: This is the one for your record, Mr. Ahern. 

MR. AHERN; I thought he wanted the other one. I thought he wanted the 
original for his file. 

THE COURT: He does. 

x* * *€* *&* © K * = 
—- 643 BY MR. AHERN: 

Q. Now, sir, referring to Defendant’s Exhibit No. 19, for identification, 
while you have the copy in front of you -- showing you the original -- is that 
the memorandum that you refreshed your recollection from? A. This one is, 
sir. 

Q. That.is a duplicate of 19; is it not? A. I understand itis. I havent 
read it. 

Q. Now, Borges stated in this interview, did he not, that the agents had 
interviewed his relatives in California and elsewhere? Is that right? A. That 
is right, as I recall, sir. 

Q. Was he complaining about that? A. No, sir. I cannot recall any com- 
plaint that he made. As far as I can recall, he just made a statement that agents 
had interviewed his relatives in California and somewhere else. 

644 Q. Did you ask him what his purpose was in disclosing that to you, the 
superior of Mr. Cone? A. No, sir. I took no part in the interview between Mr. 


Nanna and Mr. Borges. I asked him no questions whatsoever. I just sat in and 


listened to him. 
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Q. Now, in this memorandum, it says: 

‘‘He then referred to: his having been interviewed by S. A. Cone. On 
several occasions, he was specifically requested to state his problem in con- 
nection with these interviews, but in each instance, he was unable to specify 
as to what was bothering him.’’ 

Now, do you recall any questions that were addressed by Mr. Nanna to 
Chief Borges asking him what was bothering him about the investigation by Mr. 
Cone? A. I recall Agent Nanna asking Mr. Borges what was his problem, or 
what problems did he have. And as far asI can recall, there was not any spe- 
cific answer made by Mr. Borges. 

Q. Do you recall at any time Mr. Borges saying that Cone was picking 
onhim? A. No, sir. 

MR. AHERN: Well, Your Honor, in view of Your Honor’s ruling, I don’t 
want to take up any further time. I would like at this point, however, to aska 

number of other questions which, apparently, you are ruling you indicate 
you don’t want me to do. May I, at the close of the session, dictate them to 
the reporter ? 

THE COURT: No, you may not. You have this and you have it for the 
record for any purpose, for any appeal purpose, or anything of that kind. 

MR. AHERN: All right. I think that is all, Your Honor. 

MR. PAISLEY: That is all for the Government. 

THE COURT: You are excused. 

(Witness was excused.) 

MR. PAISLEY: We have no further rebuttal. 

THE WITNESS: May I take this with me, Your Honor ? 

THE COURT: Yes. Members of the jury, you are excused until 11:30 
tomorrow; and you will remember the usual admonition. You are not to dis- 
cuss this case; you are not to permit anything to be said about it in your pres- 
ence or in your hearing. You are not to read anything about it. All that you 
learn about it, you are to learn while. you are seated there in the jury box, 


while these proceedings are actually in progress. You are now excused. 
(Whereupon, at 4:55 o’clock p.m., the hearing was recessed, pursuant to 
reconvening June 20, 1958, at 11:30 o’clock a.m.) 
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646 * * * *©* & © & * 
June 20, 1958 
x* * * &* &* "KH * 
647 ' PROCEEDINGS 
THE CLERK: Case of Elmer Borges. Mr. Ahern, Mr. Fitzgerald, and 
Mr. Paisley. 
(The lial were held while the jury was not in the Court 
room. 


THE COURT: I thought that perhaps it would be better to finish the argu- 
ment before lunch. That would run a little beyond 12:30, but not much. Are 
you ready to begin? 

MR. AHERN: Your Honor, before the jury comes in, at the end of the day 
yesterday, it was on the order of ten minutes of five when we all were a little 
weary, and the last remark after we were at the bench, Your Honor, I came down 
and proffered two or three questions, and Your Honor made the statement in 
the presence of the jury that the record was sufficiently preserved for an ap- 
peal. Because of that remark, Your Honor, I want to move for a mistrial, be- 
cause I feel that that statement, in front of the jury, was equivalent to saying 
that my man was finished. 

THE COURT: I don“% think so, at all. I don’ think that the jurors are 


versed in who appeals. ‘ 
MR. AHERN: Well, of course, I don’t know, either. But it was a sort of « 

a delayed reaction. It hit me as I was leaving the Court room that some jurors 
648 on that jury may say, well, Her Honor has convicted this man already. ™ 
THE COURT: Well, I expect to tell them in this charge that I have not = 


intended to give any indication, and that if they think I iain of any views in this 
case,that they are to disregard it. 
MR. AHERN: Then, one other motion I would like to make, Your Honor, ‘ 
before we commence. _ ' 
THE COURT: Now, that letter, if you want the reporter to copy that into 
the transcript, she can do that. ? 
MR. AHERN: Thank you, Your Honor. ° 
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THE COURT: As part of your tender. 

MR. AHERN: Thank you, Your Honor. Then, Your Honor, se and Iam 
doing this more or less in connection with the motion I made with respect to 
the defendant taking the stand -- I now move, Your Honor, for a severance; 
and I move that -- 

THE COURT: Severance of what from what ? 

MR. AHERN: I move that in view of the fact that the defendant did not 
take the stand because I only wanted him examined on the Boggs counts, I move 
that the Boggs counts be severed from this indictment and that the only issues 
that go to the jury be the counts involving MacDonald, Desimone, and Ryan, 
upon which the defendant chose not to take the stand. 

649 THE COURT: I will deny that motion, Mr. Ahern. Did you make a mo- 
tion for severance before ? . 

MR. AHERN: I did not. Because, of course, Your Honor, probably 999 
out of a thousand are denied, anyway. And I feel that under this Dunaway case, 
92 appeals D.C. , 299 -- of course, Judge Edgerton dissented in that opinion. 
There was no written opinion. 

THE COURT: I don’t recall that. what is that case? 

MR. AHERN: That involved the point of -- 

THE COURT: Was a severance granted or denied ? 

MR. AHERN: The trial judge would have been justified in refusing to 
consolidate distinct and separate charges contained in different indictments, 
each of which involved the charge of housebreaking on a different day in a dif- 
ferent place. The consolidation was made on the motion of the Government; 
and the Court says: 

‘Therefore, if because of the consolidation prejudice developed and 
was not cured by requiring an election or by other relief, material error af- 
flicted the trial. Prejudice has consistently been held to incur when consoli- 
dation embarrasses or confounds the accused in making his defense. Pointer 
vs. United States, 151 US., 396.” 

650 THE COURT: Well now, Mr. Ahern, I think this motion comes too late. 

MR. AHERN: Maybe it does, Your Honor. It may well be it does, but I 
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am going to do everything I can in the record. 
THE COURT: Dol understand you want her to copy this letter into the _ 
record ? 
MR. AHERN: Yes, ma’am. 
THE COURT: You are directed to do that as part of his tender, if he will 
give it to you. I think it is marked Exhibit, what, for identification? rT 
MR. AHERN: Exhibit No. 19. That was the letter of the FBI. 
THE COURT: It is on the record that I have told her that. The document 
that was produced by Mr. Wills. 
MR. FITZGERALD: Exhibit 19. 
THE COURT: It is to be copied in to the record. 
(Defendant’s Exhibit 19 reads as follows:) 
‘DIRECTOR, FBI (87-39077) 2/21/58 
“SAC, WFO (87-4504) 
‘ELMER LAURENCE BORGES, Treasurer, Naval Air Station, Federal 
Credit Union, Anacostia, Washington, D.C. ITSP; FRA (FEDERAL CREDIT 
UNION) 
651 ‘“ReWFOlet 1/15/58, UNSUB; Safe Burglary, Federal Credit Union, Naval 
Air Station, Anacostia, D. C., 1/5-6/58, ITSP,’ transmitting a memo prepared 
by SA WALTON O. CONE dated 1/15/58. 
‘In SA Cone’s memo, it was pointed out that ELMER BORGES had called 
WFO and complained he was being harassed, and that Agents had searched his as 
house and had departed with his Federal Credit Union account book. SA CONE’s 
explanation reflected that Agents had been interviewing BORGES regarding the 
status of the books of the Federal Credit Union, over which BORGES had control, 
and that Agents did not take his Federal Credit Union book. 


‘On 2/19/58, at 9:15 A.M., Mr. BORGES appeared at WFO and requested “ 
that he be admitted to talk with SA WALTON O. CONE’s supervisor. Mr. BOR- 4 
GES was interviewed by Supervisor NANNA in the presence of SA EDWARD N. ’ 


WILLS from 9:20 A.M. to 9:40 A.M. BORGES stated that he desired clarifica- 
tion in connection with the investigation which was being conducted by Agents of 
this Bureau at the NAS Federal Credit Union. He stated that Agents had inter- 
-viewed his relatives in California and elsewhere. It was explained to Mr. BORGES 
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652 that the case under investigation was one within the investigative juris- 
diction of this Bureau, and that all logical leads in connection with such an in- 
vestigation would be handled in a prescribed manner, and that as a practical 
matter he, as an individual, could not change this in any way. This explanation 


appeared to satisfy him insofar as the general investigation being conducted 
was concerned. He then referred to his having been interviewed by SA CONE. 
On several occasions, he was specifically requested to state his problem in 
connection with these interviews, but in each instance he was unable to specify 
as to what was bothering him. He indicated that he had been interviewed by 

SA CONE a number of times. It was pointed out to him that he had been permit- 
ted to have his legal advisor present on at least one of these occasions and that 
he had been told that he did not have to make any statement. 

“BORGES was further assured that it would not be necessary for him to 
talk to an FBI Agent in the future, and that he would not be interviewed by an 
Agent unless such an interview was requested. Before leaving, BORGES stated 

653 that he was not making a complaint against SA CONE, but that he felt he 
wanted to talk to someone in the office shout (sic) his problem. Mr. BORGES 
was again assured that the disposition as to the facts relating to this case would 
be decided upon by the U. S. Attorney’s Office, and not the FBI. Mr. BORGES 
appeared to be satisfied with the explanation given. 

‘“‘As reflected in WFO airtel to Bureau dated 2/7/58, the facts in this case 
pertaining to instant violation were discussed with AUSA FREDERICK G. SMITH- 
SON on 2/7/58, and prosecution was authorized under Sections 657 and 1006 of 
Title 18, U.S. Code. Mr. SMITHSON stated that he desired to present the case 
to the Federal Grand Jury about 3/1/58, and that, since BORGES is attached to 
the Navy, he probably will not flee and, therefore, should not be arrested and 
placed under bond until after the findings of the Grand Jury. Mr. SMITHSON had 
issued a Grand Jury subpoena for production of BORGES’ bank records at the 
Citizens Bank of Maryland and states BORGES was not to be interviewed regard- 
ing these records until they are produced for Grand Jury and can be reviewed on 

654 2/21/58. WFO has complied with these instructions. 

‘“‘This information is submitted to the Bureau in view of the fact BORGES 
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may, sometime before this case is concluded, again contact either WFO or the 
Bureau.’’ 
THE COURT: Is that all, now? 
MR. AHERN: Will Your Honor excuse that alternate juror? 
THE COURT: Well, I will excuse her, but I would like to do it at the end 
of the charge. Bring the jury in. 
MR. AHERN: I have already renewed my motions. 
THE COURT: I don’t know if you have. 
MR. AHERN: I had better do that. I renew all motions previously made. 
THE COURT: All right. I will deny them. That is, those that were pre- 
viously denied. 
(Whereupon, the jury resumed their places in the jury box.) 
THE COURT: Mr. Paisley. 
*¥ *£* * *©* KK &© KK * 
656 COURT’S CHARGE TO THE JURY 
THE COURT: Members of the jury, the defendant, Elmer L. Borges, is 
before this Court charged in an indictment in 15 Counts. 
It now becomes your duty to determine whether he is guilty or not guilty 
of the charges on which he is being tried. 
When a case is tried to a jury, the Court consists of the Judge and the 
jury. Each has a separate function and responsibility. It is the duty of the Judge 
-to preside at the trial, to pass on questions of law, including the admissibility 
of offered evidence, and finally, at this stage of the proceeding, to explain to you 
657 the law applicable to the case. 
You are the judges of the facts. You are the fact-finding body of the Court. 
You are to determine what the facts are in this case from the evidence which has 
been introduced here. The evidence in the case consists of the testimony which 
you have heard from the witnesses who took the stand, and also the exhibits 
which have been shown to you or read to you. Also, you may consider as evi- 
dence in the case those inferences which, to your mind, logically and reasonably 
arise from the testimony in the case. 
After you determine for yourselves what the facts are in the case, you then 
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apply to those facts the law as stated to you by the judge; and then you reach 
proper verdicts. 

As I said, in the determination of the facts in this case, you are the sole 
judges. I customarily endeavor not.to indicate. any view in a criminal case. If 
you think I have, you disregard it, because the matter of the deciding of this 
case is solely for you, the jury. The views of the Judge, the views of any other 
officer of the Court, the views of the prosecutor, the views of counsel for the 
defendant are not controlling upon you. You are the sole and complete judges 

658 of the facts; and you are not to be influenced by any views of others except 
insofar as you think those views of counsel are persuasive in the light of the 
evidence as you have heard it. 

Also, it is your recollection of the evidence which is to guide you. It is 
not the recollection of the Judge, or the recollection of the attorneys that you 
are to go by. But it is your own recollection. You are not only the judges of the 
facts in this case, but you are the judges of the credibility of each and every 
witness who appeared here before you. That means that you are to determine 
the credit and weight you will give to the testimony of each witness. 

In determining the credibility of a witness, you may take into consideration 
the demeanor of the witness on the witness stand; whether the witness impressed 
you as a truth-telling individual, or the contrary; whether the witness impressed 
you as having an accurate memory and recollection. You may consider the rea- 
sonableness or unreasonableness of the testimony of a witness in deciding what 
weight you will give to it. You may consider all those human factors shown by 
the evidence which may affect the desire or capability of a witness to give com- 
pletely accurate testimony. 

659 If you believe that any witness has wilfully testified falsely as to any material 
matter, then you are at liberty to disregard the whole of the testimony of that wit- 
ness or such part of it as you believe to be untrustworthy. In other words, you 
may base your verdict upon that testimony which you do believe to be true. 

I shall now make a few remarks about the indictment in this case. The purp- 
ose of an indictment is to inform the defendant of the charge or charges against 
him and to place him on trial. When you go to the jury room, you will be permitted 
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to take with you the indictment in this case. The reason for that is to inform 
you of the charges in the indictment. 

The indictment, itself, is not evidence of any wrongdoing. It is brought to 
the attention of the Court by a Grand Jury, and by the District Attorney on ex 
parte testimony; that is, testimony only on behalf of the Government; and is 
not evidence of guilt in any criminal case. So that, you approach the consider- 
ation of this case from the testimony which has been brought to your attention 
-by the witnesses on the witness stand. The burden is on the Government to 
prove the guilt of the defendant beyond a reasonable doubt in respect of each 

660 charge. The burden is not on the defendant to prove himself innocent or 
to introduce any evidence at all on the subject. 

The defendant has pled, not guilty, as to each Count of the indictment. He 
maintains that he is not guilty. We have in our law what is known as the pre- 
sumption of innocence. It means that in this case the law presumes that the | 
defendant, Elmer L. Borges, did not commit the offenses charged. You should 
keep this presumption of innocence in mind, as it calls for the acquittal of the 
defendant unless, to your mind, the Government has established a charge or 
charges within the indictment beyond a reasonable doubt. 

If after an impartial comparison and consideration of all the evidence in 
the case, you can candidly say that you are not satisfied of the defendant’s guilt, 
then you have a reasonable doubt. But if after such impartial comparison and 
consideration of all the evidence, you can truthfully say that you have an abiding 
conviction of the defendant’s guilt, such as you would be willing to act upon in 
the more important and weighty matters relating to your own affairs, then you 
have no reasonable doubt. 

In order to justify the conviction of the defendant as to any Count, the evi- 
dence as to him should be such that when you have considered it carefully and 

661 applied to it your sound and conscientious judgment as reasonable men 
and women, you can say that you have no reasonable doubt of his guilt. If as 
to any charge against the defendant, the evidence falls short of convincing you 
to that extent, then the defendant should be given the benefit of that reasonable 


doubt and found, not guilty. 


4 
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I shall now state to you the substance of a prayer requested by the defend- 
ant. The jury is instructed that it is incumbent upon the Government to prove 
by the evidence the defendant’s guilt beyond a reasonable doubt as to each and 
every Count. You are instructed that a reasonable doubt may arise not only 
from the evidence introduced, but may arise from a lack of evidence; and if af- 
ter viewing the evidence on each Count, the jury finds that the state of the evi- 
dence has created a reasonable doubt, then you must give the benefit of that 
doubt to the defendant and find him, not guilty, as to those counts as to which 
you entertain a reasonable doubt of his guilt. You are instructed that if from 
the testimony there is to the minds of. the jury a reasonable probability of De- 
fendant Borges’ innocence, then such a probability would be a just ground for a 
reasonable doubt. . 

662 As I have already said, if you have a reasonable doubt, you would give the 
benefit of that doubt to the defendant. The requirement that the Government es- 
tablish a charge beyond a reasonable doubt does not require that the Government 
establish the charge to a mathematical or absolute certainty, but only that it be 
established beyond a reasonable doubt as I have explained that term to you. 

In this case, the defendant has introduced evidence of his good character. 
The law permits evidence of good character to be received when a defendant is 
accused of a criminal offense or offenses, and such evidence is to be weighed 
together with the other evidence in the case. The jury is instructed that the cir- 
cumstances of a case may be such that an established reputation for good char- 
acter would alone create a reasonable doubt, although without it, the other evi- 
dence might be convincing. | 

We reach now the Counts in the indictment. There are in all 15 Counts. 
Each Count contains a separate charge and, in law, is a separate charge. 

First, we will take up the Counts numbered 1, 4, 7, 10, and 13. These 
Counts, 1, 4, 7, 10, and 13, have all been drawn under a section of the United 
States Code, Section 657 of Title 18. I shall now read the pertinent portion of 
that section to you: 

663 ‘Whoever, being an officer, agent or employee of, or connected in any 
capacity with any credit or savings and loan corporation, or association author- 
ized or acting under the laws of the United States, embezzles, abstracts, purloins, 
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or wilfully misapplies any money, funds, credits, or other things of value belong- 
ing to such institution or pledged or otherwise entrusted to its care, shall be 
punished as the law provides.’’ 
The First Count charges that: 
‘On or about November 9, 1956, within the District of Columbia, Elmer 
L. Borges, being an officer, agent and employee of the Naval Air Station, Ana- 
‘costia, Federal Credit Union, a credit and savings association authorized and 
acting under the laws of the United States, embezzled, abstracted,purloined and 
wilfully misapplied $400 in money belonging to and otherwise entrusted to the 
care of said Credit Union.” 
The Fourth, Seventh, Tenth and Thirteenth Counts charge the defendant with 
-having committed a different but similar offense to the offense charged in Count 
1, on the following dates: November 15, 1956; February 1, 1957; April 5, 1957; 


664 and May 23, 1957, respectively. 


I should say that these Counts charge that on or about the specified dates, 
the alleged offenses were committed. The amount of money stated in each of 
these Counts, 1, 4, and 7, is $400; while in Count 10, it is $1,000; and in Count 
13, it is $4,000. 

The Counts 1, 4, 7, 10, and 13, say, in effect, that the defendant embezzled 
and abstracted and purloined and wilfully misapplied money. The statute uses 
the word ‘‘or,’’ in listing the various ways it can be violated. It can be violated 
by an embezzlement of money, or by an abstraction of money, or by the purloin- 
ing of money, or by the willful misapplication of money. It is not necessary for 
the Government to prove as to any of the Counts 1, 4, 7, 10, and 13, that the de- 

fendant violated the law in more than one of the ways charged. It is enough if the 
Government establishes beyond a reasonable doubt by the evidence that the de- 
fendant violated the law in one of the ways specified in such Count. 

Now, I shall explain what is meant by the term, ‘‘embezzled.’’ If a person, 

-by reason of his official position or his employment, such as a cashier, clerk, 
treasurer or agent, has been given the lawful custody or control of the money of 


665 some other person, or of some institution, and the person having such cus- 


tody or control wrongfully appropriates or converts the money to his own use and 


ee a >» ? |. 


ad 





249 


benefit, and intends to deprive the owner of that money without the owner’s con- 
sent, then the person so wrongfully appropriating the money has embezzled it. 
I think that illustrates for you the meaning of the term ‘‘embezzled.’’ Use 
of the word ‘‘embezzled,’’ in any Count in the indictment here contains within 
itself a charge that the defendant wrongfully appropriated the money therein men- 
tioned to his own use, without the consent of the owner, and with intent to deprive 
the owner of it, after the money had lawfully come into his custody or control by 
virtue of his employment. . 
The word ‘‘abstracted,’’ as used in the statute and in the indictment has 
but one meaning, being that which is attached to it in ordinary use: To abstract 
means to take, or withdraw from. So that to abstract money belonging or en- 
trusted to a Credit Union is to take or withdraw that money from the Credit 
Union. In the context in which abstraction is charged here, it is the act of one 
_ Who, being an officer, agent or employee of the Federal Credit’ Union, wrongfully 
666 takes or withdraws funds belonging or entrusted to the care of the Credit 
Union, and fraudulently converts them to the use of himself or of some person 
or organization other than the Credit Union. The abstraction may be accomplished 
by one act or by a succession of acts. It may be done under color of loans, checks, 
and the like. The means used do not change the nature of the act. If the necessary 
or natural result is to wrongfully withdraw money of the institution or money en- 
trusted to the care of the institution without the institution’s consent, and to con- 
vert the same to the use and benefit of the abstractor, or to the use and benefit 
of some person or company other than the institution to which it belongs, or to which 
its care has been entrusted, then a criminal abstraction has been effected and the 
means resorted to are of no consequence. . 
The word, ‘‘purloined,’’ as used in the statute and in the indictment also 
has the meaning attached to it in ordinary use. The word ‘‘purloined’’ is used to 
denote a dishonest transaction whereby one person obtains the money or property 
rightfully belonging to another, and thus deprives the owner of the rights and bene- 
fits of ownership. In short, to purloin is to steal. | 
The term,. ‘‘wilfully misapplied,’’ as used in the indictment, means a charge 
667 of misapplication wilfully made by defendant as an officer or agent or em- 
ployee of the Credit Union of money of the Union or of money entrusted to the care 
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of the Union. The word ‘‘wilful’’ indicates that the misapplication mentioned 

in the law must not have been accidentally made. It must have been made know- 
ingly and intentionally. A wilful misapplication embraces the element of wrong- 
ful appropriation or conversion of the money involved to the use of the person 
making the wilful misapplication, or to the use of some person other than the 
owner or institution entrusted with its care. 

From what has been said, you will see that an officer, agent, or employee, 
as specified in the statute, cannot be guilty of embezzlen.ent unless the money 
involved was, first, lawfully placed in his custody or control. But he may be 
guilty of- abstracting, purloining, or misapplying money without it having been 
first lawfully put in his custody or control. 

Similarly, to constitute the crime of embezzlement, the thing embezzled 
must be converted to the use or purpose of the embezzler. The crimes of crim- 
inally abstracting, purloining or wilfully misapplying money are not defined as 
ones where the wrongdoer’s use of the money is confined to his own purposes, 
but may include using it for the benefit of other persons, or organizations having 


668 no right or interest in the money which was abstracted or purloined or wil- 


fully misapplied. 

Now, members of the jury, this discussion about the meaning of these 
words is intended to explain to you what is encompassed within these terms, 
.“embezzled,’’ ‘‘purloined,’’ ‘“‘wilfully misapplied,’’ and, ‘‘abstracted.’’ 

The essential elements of the offense charged in each of the Counts 1, 4, 7, 
10, and 13, are as follows, and each and all of these essential elements must be 
established before the jury may convict: 

First, that in the District of Columbia and on or about the date alleged in 





the Count, the defendant was an officer, agent or employee of the Naval Air Sta- ie 
tion, Anacostia Federal Credit Union named in the Count. 4 

Second, that at the time and place, the defendant embezzled or abstracted < 
or purloined or wilfully misapplied, as I have explained these terms to you, an : 


amount of money as. set forth in the Count, or some amount of money. 
Third, that at said time, the money involved belonged to the said Federal 
Credit Union or had been entrusted to its care. 
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As I said, each and all of these essential elements in a count must be 

established beyond a reasonable doubt before you may convict under Counts 1 

669 or 4 or 7 or 10 or 13. If not so established as to any of these Counts, it 
would be your duty to return a verdict of, not guilty, as to each Count where 
you find that all the essential elements of the offense charged have not been 
established beyond a reasonable doubt. 

I shall now discuss Counts 2, 5, 8, 11 and 14. Each of these Counts charges 
a separate but similar offense. First, I shall read to you the United States Stat- 
ute under which Counts 2, 5, 8, 11, and 14 have been drawn. It is Section 1006, 
in Title 18, of the United States Code. It states: ! 

‘Whoever, being an officer, agent, or employee of, or connected in any 
capacity with any credit or savings and loan corporation, or association, author- 
ized or acting under the laws of the United States, with intent to defraud any such 
institution or any other company or individual, or to deceive any officer, auditor, 
examiner, or agent of any such institution, or of any department or agency of the 
United States, makes any false entry in any book, report or statement of, or to 
any such institution shall be punished asthe law provides.’’ 

670 The Second Count charges that: 

‘On or about November 9, 1956, within the District of Columbia, Elmer 
L. Borges, being an officer, agent and employee of the Naval Air Station, Ana- 
costia, Federal Credit Union, a savings and loan institution, authorized and act- 
ing under the laws of the United States, with intent to defraud the said Credit 
Union, and to deceive an officer of the said Credit Union, and an auditor, exam- 
iner, and agent of a department and agency of the United States, did wilfully and 
knowingly make a false entry on a journal voucher of the said Credit Union, and 
by means of said false entry did wilfully, knowingly, and falsely report that S. V. 
MacDonald was a shareholder in the said Credit Union and that on or about No- 
vember 9, 1956, the said S. V. MacDonald had borrowed $400 from the. said Cred- 
it Union, which, as the said defendant well knew, was false.’’ 

The Fifth, Eighth, Eleventh and Fourteenth Counts each charge the defend- 
and with a different but similar offense as the offense charged in Count 2. The 
dates of such alleged offenses in Counts 5, 8, 11, and 14, being on or about No- 
vember 15, 1956, February 1, 1957, April 5, 1957, and July 1, 1957, respectively. 
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671 The Fifth Count concerns an alleged false entry as to W. A. Desimone, 
having borrowed $400 from the Credit Union. 
The Eighth Count, an alleged false entry as to C. A. Ryan having borrowed 
$400 from the Credit Union. | 
| The Eleventh Count, an alleged false entry as to Steve Boggs having with- 
drawn on or about April 5, 1957, a thousand dollars from an account in the Credit 
Union, in which Boggs had an interest. | 
And the Fourteenth Count, as to an alleged false entry as to Steve Boggs 
having on July 1, 1957, deposited $4,000 to an account in the Credit Union in 
which said Boggs had an interest. 
With respect to the crime of false entry charged in each of the Counts 2, 5, 
8, 11, and 14, the test is whether the entry was made by the defendant, and if so, 
whether the entry was untrue and false, and was known tohim to be untrue and 
false at the time he made it. And whether, having that knowledge, he made the 
false entry as being true and correct with intent to defraud or to deceive. 
Science has invented no method for looking into the mind of a person to 


determine his intent. Intent can never be proved directly. The only way you 
672 . can judge of the intent of a person is by what that person does and says, or 
both, and the surrounding circumstances at the time involved. 
The essential elements of the offense charged in each of the Counts 2, 5, 8, 


11, and 14, are as follows: 

First, that in the District of Columbia, and on or about the date alleged in 
the Count, the defendant was an officer, agent, or employee of the Naval Air Sta- 
tion, Anacostia, Federal Credit Union, as alleged in said Count. 

Second, that at said time and place, the defendant wilfully and knowingly made . 
a false entry as described in the Count on a voucher of said Federal Credit Union 
described in said Count. 

Third, that the defendant made said entry with intent to defraud said Federal 
Credit Union or to deceive an officer or an auditor, examiner or agent of such 
Union or of a department or agency of the United States. 

You are told that each and all of these essential elements must be estab- 
lished beyond a reasonable doubt. before the jury may convict. If not so established 
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as to any of the Counts 2,5, 8, 11, and 14, it would be the duty of the jury to 
return a verdict of, not guilty, as to such Count or Counts. 

ic) 674 I shall now take up the five remaining Counts in the indictment. They 
are Counts 3, 6, 9, 12, and 15. First, you will be told what these Counts 3, 6, 
9, 12, and 15, charge. Each charges a separate offense but similar. Let us 
now begin with Count 3. It charges that: 

“On or about November 9, 1956, within the District of Columbia, 

_Elmer L. Borges, wrongfully converted to his own use, and fraudulently took — 
and secreted with intent to convert to his own use $400 in money, of the money 
and property of the Naval Air Station, Anacostia, Federal Credit Union, a credit | 
and savings association, authorized and acting under the laws of the United 
States, which money and property had come into the possession and under the 
care of the said Elmer L. Borges, by virtue of his employment as officer, agent, 
and clerk of said Credit Union.’’ 

In Counts 6, 9, 12, and 15, the same allegations are made as are contained 
in Count 3, except that the date in Count 6 is on or about November 15, 1956; in 
Count 9, on or about February 1, 1957; in Count 12, on or about April 5, 1957; 
and, in Count 15, on or about May 23, 1957. And the amount of money stated in 
Count 12 is $1,000; and in Count 15 is $4,000. 

As I said, Counts 3, 6, 9, 12, and 15, charge the defendant with similar but 
separate offenses. Now, the law under which these Counts were drawn provides 
-- and it is Section 1202 of Title 22, of the District of Columbia Code: 

‘If any officer, agent, clerk or servant of any association or incorpo- 
rated company shall wrongfully convert to his own use, or fraudulently take, 
make way with, or secrete, with intent to convert to his own use, anything of 
value which shall come into his possession or under his care by virtue of his 
employment or office, whether the thing so conyerted be the property of his em- 
ployer or that of any other person, copartnership, association or corporation, he 
shall be deemed guilty of embezzlement, and shall be punished as the law pro- 
vides.”’ 

This section describes two classes of acts, either one of which constitutes 
embezzlement. The first being the wrongful conversion to his own use by the 
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accused of property which has come into his possession 

ment or office; and the second being the fraudulent kifg,. making way with, or 

secreting with intent to convert such property to his ow use. In either case, the 

accused must have acted with intent to convert the property to his own use with- 
‘676 out the consent of the owner, and to deprive the owner of it. 


virtue of his employ-__ «. 
4 


In other words, in order to justify a convictio ‘of embezzlement under wal 
Counts 3,6, 9, 12, and 15, the law requires proof of an evil mind capable of m 
intentionally committing the offense. The intent eed not be proved directly. 4 
The jury may infer the intent or the lack of intent from circumstances of the ™ 

+ 


case as disclosed by the evidence or from the nature of the conversion, itself, 
if you find there was a conversion. 

You will note that each of the Counts 3, 6, 9, 12, and 15, charge that the de- 
fendant wrongfully converted to his own use the money therein stated, and fraudu- 
‘lently took and secreted said money with intent to convert it to his ownuse. It 
is not required that the Government prove that the defendant did both of these » 
things. In order to find the defendant guilty under any of these Counts 3,.6, 9,12, ' 
.and 15, it is sufficient if the Government proves beyond a reasonable doubt that 
the defendant committed the offense charged by either of the two means enumer- 
ated in the statute.and charged in the Count. The essential elements of the of- 
fense charged in each of the Counts 4, 6, 9, 12, and 15, are as follows: 

677 First, that within the District of Columbia, and on or about the date alleged 
in the Count, the defendant wrongfully converted to his own use, or fraudulently 
took, made away with, or secreted, with intent to convert to his own use, money of 

the Federal Credit Union named in the Count, or some sum of money. 

Second, that said money had come into the possession of, or under the care 
of the defendant by virtue of his employment or office, in the said Credit Union. 

Third, that the defendant intended to convert the money to his. own use with- 
out the consent of the owner of the money, and to deprive the owner of it. 

You are told that each and all of these essential elements in a count must 
be established beyond a reasonable doubt before the jury may convict. If not so & 
established as to a count or counts, then it would be the duty of the jury to return 
a verdict of, not guilty, as to such count or counts. 
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Ae Members of the jury, you are to decide this case without sympathy for or 
prejudice against any party concerned in the case. 
m As to each count of the indictment, you are to render a unanimous verdict. 


The defendant is entitled to a separate and careful consideration of each count. 
. ASI said, each count is in law a separate charge. If as to any charge or charges 
you believe the defendant is innocent, or you have a reasonable doubt of his guilt, 
678 then as to such charge or charges you would find the defendant, not guilty. 


> If you believe from the evidence and believe beyond a reasonable doubt that the 
¥ Government has established the charge in a count or counts, then you would find 
r the defendant, guilty, as to such count or counts. 


Depending upon what you find the facts to be, you may find the defendant 
guilty as to all counts or not guilty as to all counts, or guilty as to some counts 
and not guilty as to other counts. 

‘When you return to the Court room , your foreman will state your verdicts. 

4 Should you find the defendant guilty on all counts, your foreman may say, in 
giving your verdict, guilty as charged as to. all counts. Should you find the de- 
fendant not guilty as to all counts, your foreman may say, in giving your verdict, 
not guilty as to all counts. 

} Should you find the defendant not guilty as to some counts and guilty as 
to others, the Clerk will then ask for your verdict as to each count separately, 

i taking the counts in numerical order. Your foreman would then give your ver- 

| dict count. by count. 

De Each of the jurors may be asked to state the verdicts, in which case every 
juror should be prepared to so state. 

679 Since you are in surroundings not familiar to you, and because of the number 
of Counts involved, you may note your verdict by the Counts on a piece of paper, 
and refer to it when you return to the Court room should you wish to do so. 

The Court is grateful to the alternate jurors for their service in this case; 
and will now ask them to step out of the box. 
a (Whereupon, the alternate jurors were excused.) | 
THE COURT: Are there any objections or requests; and if so, counsel may 


come to the bench. 
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MR. AHERN: May we. come to the bench, Your Honor ? 

THE COURT: Yes, certainly. 

(Whereupon, counsel approached the bench, and the following proceedings 
were held, out of the hearing of the jury:) | 

MR. AHERN: Your Honor, number one, I would like Your Honor to tell 
the jury they can gain no unfavorable inference from the defendant’s refusal to 
take the witness stand. 

THE COURT: Surely. 

MR. AHERN: Number two, Your Honor, I thought in your general charge -- 
that is why I didn’t prepare a specific instruction -- that you would give some 
instruction, in substance, that suspicious circumstances alone could never justify 

680 conviction. There is a line of cases that the evidence, even though it may 
| create suspicious circumstances, that, alone, would not suffice to convict. 

THE COURT: I think the charge on reasonable doubt. has covered that. 

MR. AHERN: There is authority for the proposition; andI have had in- 
‘structions granted that if after viewing all the evidence, it amounts to. suspicious 
circumstances, that would not in law entitle them to convict the defendant. As 
the Court has defined reasonable doubt, suspicious circumstances would not suf- 
fice. Well, anyway, I pass that for Your Honor’s consideration. 

THE COURT: Surely. 

MR. AHERN: Then, Your Honor, I understand, when you have a number of 
counts like this, it is most difficult to retain them. I don’t suppose you would 
get 12 law students that would understand it all through, but when you were talk- 
ing on conversion, you made some statement, as to intent, that there is no instru- 
ment that can look into the man’s mind; and I think you said you can judge what 
he was intending by what he does in the surrounding circumstances. 

THE COURT: Does and says. 

MR. AHERN: Yes. 

THE COURT: The surrounding circumstances. 

MR. AHERN: I think, Your Honor, in connection with that statement of 
intent and conversion, that Your Honor should give some instruction that in the 
three Counts of MacDonald, Desimone, and Ryan, that the check was counter- 
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> signed by a duly-authorized officer, which would raise a prima facie presump- 
tion that the check.was authorized. . 

MR. PAISLEY: How rediculous can you get ? 

MR. AHERN: If the thing were consented to, it would not be a conversion. 
If the officer consented to the transaction. 

THE COURT: Well, I understood him to say that he signed it under a 
misapprehension, thinking that this was -- 
+ MR. AHERN: That would be for the jury to decide. They might believe 
. that he didn’t understand, but then, again, they might feel he did understand. 

The jury could infer -- I am not saying they will -- they could infer that 
he countersigned and authorized it. 

THE COURT: I think that is something for you to argue, and not for me 

pss to charge, taking out some particular piece of evidence and then trying to cover 
that. I tried to stay away from the evidence. 

4 682 MR. AHERN: Well, Your Honor gave no distinction or definition of spe- 
cific criminal intent, as distinguished from general intent. These offenses in- 
‘volved a specific criminal] intent. 

THE COURT: Yes,I did. I mentioned it in connection with the elements 
that go to make up the offense in each one of them. 

MR, AHERN: Very well. Then, I ask Your Honor to give an instruction on 
circumstantial evidence, about the hypothesis of innocence. 

THE COURT: You know, there was a case in the:Supreme Court not long 
ago, and they said that the charge on reasonable doubt, and so on, was adequate 
and that you didn’t have to give this business about hypothesis. 

MR. PAISLEY: That is right. 

MR. AHERN: That was a net worth tax case. 

MR. PAISLEY: No matter what it is in. It is in a criminal case. 

THE COURT: I covered that very thoroughly on the reasonable doubt. 

MR. AHERN: I am familiar with the case you are talking about in the Su- 

4 preme Court. That was the only way they could sustain the conviction in a tax 
case. It involved net worth. I don’t think they intend that to apply to the average, 


683 routine criminal case. 
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THE COURT: Well, what else do you have ? 

MR. AHERN: I might say, Your Honor, Judge Ryan granted that in this 
recent homicide case, that instruction. Would Your Honor instruct the jury, 
too, -- it was just the order in which this was given. You gave all of the de- 
fendant’s thing in the beginning of your charge, and about the last 45 minutes 
was all the different ways the man could be convicted and various ways he could 
violate the statute. You didn’t mean to imply by the order in which you gave 
these instructions -- in other words, you gave the defendant’s side at the begin- 
ning, and about the last 45 minutes -- 

THE COURT: The thing about it is, if you have to explain the law to cover 
15 Counts, it. takes a while to do it. - 

MR. AHERN: Yes. I would just have preferred to have that come first. 

THE COURT: Well, I am sorry. If you had told me, I would have been 
glad to put it all first. 

MR. AHERN: Would you tell them that the order which you gave it didn’t 
imply its importance? You gave all your instructions on reasonable doubt, and 
so forth, and character, at the beginning; and this at the end, you didn’t imply 


684 .that the order in which you gave it indicated its importance. 


MR. PAISLEY: That is ridiculous. 

MR. AHERN: And now, Your Honor, I would like to renew all objections 
previously made and request all instructions previously tendered. 

THE COURT: All right. 

MR. PAISLEY: Your Honor, I request the Court to charge that repayment 
is not a defense. If the defendant intended to embezzle or misapply in the first 
place, or words to that effect,subsequent repayment is not a defense. 

MR. AHERN: I would object to that at this time, Your Honor. That would 
be highlighting that, pulling that right out of context. | 

THE COURT: I think he asked me to mention that in his conference at.the 
bench. 

MR. PAISLEY: Yes, I did. 

THE COURT: So many things have been mentioned, it just seemed like 
it was impossible to cover them all. 
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MR. AHERN: He did argue that extensively. 

MR. PAISLEY: I feel the Government is entitled to that charge. 

MR. AHERN: If Your Honor should do that, I think you should elaborate 
on intent and suspicious circumstances. That would seem like Your Honor is 

highlighting that particular point, if you single it out now. 

THE COURT: Is there anything else ? 

MR. PAISLEY: That is allI have. 

MR AHERN: Does Your Honor intend to do that ? 

THE COURT: Yes, but I think I will balance it by putting in something 
about your part. | 

MR. AHERN: All right, thank you. 

(Whereupon, counsel resumed their places at the trial table, and the fol- 


lowing proceedings were held, in open Court:) 


THE COURT: Members of the jury, at the request of the attorney for the 
Government, you are told that the. Court instructs the jury that repayment or 
reimbursement is not a defense to the crime of embezzlement or abstracting, 
purloining, or wilful misapplication of funds. 

Now, in stating this to you, you -understand, of course, that it is for you 
to determine whether there has been any embezzlement, or other act charged. 
That is your function to determine from all the circumstances, what you de- 
cide on any of the issues that are.- here. fund, of course, in passing upon the 
issues that are raised here, that is ,as ‘to what was done, and what the intent 
was, and so forth, you are to consider all of the evidence in the case, including 


686 the arguments of the defense attorneys, and their views of the case; and 


after you consider all of.this, then it is for you to determine what the facts are 
in the case. You are not to draw any unfavorable inference from the fact that. 
the defendant did not take the stand. The burden is not upon him to prove his 
innocence, but the burden is upon the prosecution to establish the charge or 
charges beyond a reasonable doubt. 

Now, in considering the charge which I have given to you, you are not to 
single out some particular charge or some particular portion of the charge and 
accentuate that and overlook the others; but you are to consider them in their 
entirety, without regard to what order it was given to you. 
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You may now retire and give to this case the same conscientious consider- <« 
ation that you would any matter of importance in your lives. I think I told you - 
that your verdict as to each count must be unanimous. You may retire. 
| MR. PAISLEY: Your Honor, may the jury be told that they may have the 
exhibits, if they wish them ? 
THE COURT: If there are any exhibits that you wish, and you will let the : 
Marshal know, why, then, the Marshal will get them for you. 
687 Now, I take it that you all would like to have a short five-minute recess. 
So I am going to give you this admonition before you take your recess. The 
first thing you are to do now is to go in the jury room and elect your foreman. 
That is the first thing to do. And then the foreman is charged with the responsi- 
‘bility of seeing to it that there is no discussion of this case at all except when 
all 12 of you are assembled together there in the jury room. If you take a re- 
-cess, then you are notto discuss this case with anyone, with any member of 
the jury. You are only to discuss it when all 12 of you are there together in » 
the jury room. | 
You may retire. 
(Whereupon, at 3:06 o’clock p.m., the jury retired to deliberate.) 
(Whereupon, at 5:40 o’clock p.m., Court reconvened.) 
(Whereupon, the jury returned to the Court room.) 





THE CLERK: You are the foreman? 4 
THE FOREMAN: Yes, sir. 
THE CLERK: Mr. Foreman, has the jury agreed upon a verdict Z ‘wy 


THE FOREMAN: We have. 
THE CLERK: What say you -- The defendant will rise, please. What 
—6«6688 say you as to the defendant, Elmer L. Borges ? 
: THE FOREMAN: Guilty as charged on all counts. 
THE CLERK: Members of the jury, your foreman says you find the de- 
fendant, Elmer L. Borges, guilty as charged on all counts of the indictment; 
.and that is your verdict, so say you each and all? % 
(Whereupon, the jury indicated in the affirmative.) 
MR. FITZGERALD: Your Honor, may the jury be polled: 
‘THE COURT: Yes. 


-703 
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THE CLERK: As I call your name, please state your individual verdict 
as to the defendant, Elmer L. Borges. 

Earl J. Robinson. 

JUROR ROBINSON: Guilty -- what was the question ? 

THE CLERK: Please state your individual verdict as to Defendant. Elmer 
Borges. 

JUROR ROBINSON; Guilty on all counts as charged. 

THE CLERK: Albert H. Price. 

JUROR PRICE: Guilty as charged on all counts. 

THE CLERK: Lee C. Pegram. 

JUROR PEGRAM: Guilty as charged. 

THE COURT: On what? 

JUROR PEGRAM: On all counts. 


* * * *&* © KK F =X 


702 /Filed June 24, 19587 
DEFENDANT’S PRAYER NO. 1 
The jury is instructed that in each count alleged by the Government they 
must prove a specific criminal intent and if from the evidence you find that all 
the acts allegedly committed by the defendant were committed without criminal 
intent either through ignorance, lack of familiarity with books, improper instruc- 
tion or careless supervision, then you must find the defendant not guilty and if 
you have a reasonable doubt about this you must give the benefit of that doubt to 
the defendant and find him not guilty. (Handwritten: Denied as drawn) 
DEFENDANT’S PRAYER NO. 2 
You are instructed as a matter of law that if from the testimony there is 
a reasonable probability of. defendant Borges’ innocence, that is a just ground 
for a reasonable doubt, and, if such probability exists in this case you cannot 
convict the defendant. ) 


Instruction of Judge Letts in Criminal No. 1264-50. (Handwritten: Granted) 
DEFENDANT’S PRAYER NO. 3 
The jury is instructed that the defendant has been charged with purloining, 
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misapplying, and embezzling certain funds of:the Credit Union. You are in- * 
structed as a matter of law that the Government must prove not only that the 
defendant converted or misapplied any of the funds in question beyond a rea- 
‘sonable doubt but you must believe beyond a reasonable doubt that the defendant 
chad the specific intent to injure or defraud the said Credit Union, and if from the 


evidence you believe that the said acts were done by the said defendant Borges 4 
but without a specific criminal intent then you must find the defendant not guilty , 
and if you have a reasonable doubt about this you must give the benefit of that Pa 
doubt to the defendant and find him not guilty. (Handwritten: Denied) * 

DEFENDANT’S PRAYER NO. 4 * 


You are instructed that as a matter of law that all the offenses in this in- 

' dictment require a specific criminal intent rather than a general criminal intent 
as this Court has defined the term to you, and if from all the evidence you be- 
lieve that due to lack of approrpiate instruction, lack of the requisite skill, or 
ignorance in the matter of dealing with the funds of the Credit Union the defend- » 
dant abstracted, purloined, misapplied and embezzled said funds but did so with- 
out criminal intent, then you must find the defendant not guilty and if you have a 
reasonable doubt about this you must give the benefit of that doubt to the defend- 
and and find him not guilty. (Handwritten: Denied) 

704 DEFENDANT’S PRAYER NO. 5 
The jury is instructed that the defendant has introduced testimony estab- 4 
lishing his good character; in particular his good character with respect to 
honesty. You are instructed that good character, alone, can create a reasonable 
doubt which would justify you in returning a verdict of not guilty although with- 
out it the evidence would be convincing. (Handwritten: Granted in substance) 
DEFENDANT’S PRAYER NO. 6 
The jury is instructed that it is incumbent upon the Government to prove 
by the evidence the defendant’s guilt beyond a reasonable doubt as to each and 
every count. You are instructed that a reasonable doubt may arise not only 
from the evidence introduced but may arise from a lack of evidence and if ¥. 
after viewing the evidence on each count you find that there has been a failure 
of evidence and that said failure has created a reasonable doubt in your mind 
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you must find the defendant not guilty and if you have a reasonable doubt about this 

' you must give the benefit of that doubt to the defendant and find him not guilty. 

i. (Handwritten: Granted) 

DEFENDANT’S PRAYER NO. 7 

> The jury is instructed there has been testimony in this case from a witness 
named Boggs. You are instructed that by his testimony he, in the eyes of the law, 
is considered an accomplice and that you should view his testimony with caution, 

gS scrutiny and care and while you may convict on the uncorroborated testimony of 
an accomplice you should look for corroboration. (Handwritten: Denied) 


706 /Filed August 11, 19587 


r UNITED STATES DISTRICT COURT 
, FOR THE DISTRICT OF COLUMBIA 


United States of America 


v. : No. 302-58 
$ _Elmer L. Borges : 
JUDGMENT AND COMMITMENT 


On this 8th day of August, 1958, came the attorney for the government 
and the defendant appeared in person and by counsel, Albert J. Ahern, Jr., Es- 
quire. 

IT IS ADJUDGED that the defendant has been convicted upon his plea of 

not guilty and a verdict of guilty of the offenses of Violation of Title 18, United 
: States Code, Section 657 and 1006, and Violation of Title 22, District of Colum- 

Fi ‘bia Code, Section 1202 as charged and the court having asked the defendant whether 
| he has anything to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 
le IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprisonment for a 
period of 

One (1) year to Three (3) years... 











IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
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and commitment:to the United States Marshal or other qualified officer and that 

the copy serve as the commitment of the defexdant. | 
/s/ Byrnita Shelton Matthews 
UNITED STATES DISTRICT JUDGE 


— <4 





105 /Filed August 8, 19587 2 ‘ 
| NOTICE OF APPEAL 4 
Name and address of appellant: Elmer L. Borges, 447 Ottawa St.S.E., Wash., : 


21, D. C.; Name and address of appellant’s attorney: Albert J. Ahern, Jr., at- 
torney - National Press Bld.; Offense - Embezzelment; Concise statement of 
judgment or order, giving date, and any sentence - 1-3 years. 
I, the above-named appellant, hereby appeal to the United States Court of m 
Appeals for the District of Columbia Circuit from the above-stated judgment. 
/s/ Elmer L. Borges, Appellant 


Date: August 8, 1958 /s/ Albert J. Ahern, Jr. 
: Attorney for Appellant. 











707 /Filed August 11, 19587 
| PETITION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 
Now comes the petitioner Elmer L, Borges, affiant herein, and asks this 
Court pursuant to the provisions of Title 28, Section 1915(a) of the United States 
Code to allow him to prosecute on appeal to the United States Court of Appeals 
for the District of Columbia Circuit his case in forma pauperis. © | 
x * a x* * * & * 
709 /Filed August 19, 19587 
7 Let this appeal proceed in forma pauperis. 


/s/ Burnita Shelton Matthews 
United States District Judge 


710 [Filed September 2, 1958] 


ORDER DIRECTING STENOGRAPHIC TRANSCRIPT AT THE 
EXPENSE OF THE UNITED STATES 


__.. Upon application of the defendant and the Court having entered an order on 
the 18th day of August, 1958 allowing the defendant to proceed in forma pauperis, 
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it is by the Court this 29th day of August, 1958, _ 

ORDERED, That pursuant to Section 753, Title 28 of the United States 
Code, the official stenographic reporter be, and she is hereby authorized and 
directed to transcribe the proceedings in this cause at her earliest con- 
venience and to deposit one stenographic transcript with the Clerk of this 
Court so that said transcript may be forwarded to the United States Court of 
Appeals for the District of Columbia Circuit with the record on appeal and 
to furnish one transcript to counsel for the defendant, Albert J. Ahern, Jr., 
Room 1119 National Press Building, Washington, D. C., provided, however, 
that the opening statements and final arguments of counsel shall not be in- 
cluded in said transcription, and 

IT IS FURTHER ORDERED, That pursuant to Section 753, Title 28 U.S.C. 
the costs shall be paid by the United States. 


/s/ Burnita Shelton Matthews 
United States District Judge 


CERTIFICATE OF SERVICE 
I hereby certify that I have this 21st day of August, 1958 mailed copy of 
the foregoing Order Directing Stenographic Transcript at the Expense of the 
United States to William A. Paisley, Assistant United States Attorney, U. S. 
Court House, Third and Constitution Ave., N. W., Washington, D. C. 
/s/ Albert J. Ahern, Jr. 
Counsel for Defendant. 


711 [ Filed September 9, 1958 | 
DESIGNATION OF RECORD 
The Clerk will please prepare the following designation of record: 
. Indictment. 


. Stenographic transcript of proceedings as ordered by the Court. 
. All exhibits that were admitted in evidence. | 


. Judgment. 
. Notice of appeal. 
. This designation. 
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7. Clerk's certificate. 
/s/ Albert J. Ahern, Jr. 
) . Counsel for Defendant. 
CERTIFICATE OF SERVICE 
I hereby certify that I have this 8th day of September, 1958 mailed copy 
of the foregoing Designation of Record to William A. Paisley, Assistant 
United States Attorney, U. S. Court House, Third and Constitution Ave., 
N. W., Washington, D. C. 
/s/ Albert J. Ahern, Jr. 
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No. 14,746 
QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented : 


(1) ‘Where there is no showing that a jurors’ handbook 
was prejudicial to the rights of an accused, does the mere 
fact that the jurors had received a handbook constitute 
reversible error? 

(2) Where an accused chooses not to testify because of 
fear of what might be asked on cross-examination, can it 
be said that the trial court deprived him of his constitu- 
tional right to testify in his own behalf? 

(3) Are F.B.I. reports containing summaries of oral 
statements of a government witness subject to production 
under the ‘“‘Jencks law’’ where they are neither signed nor 
approved by the witness nor are substantially verbatim 
recordings contemporaneously made? 

(4) Is an aceused’s military service record admissible as 
evidence of good character? 

(5) Is it error to deny proposed instructions which are 
neither appropriate in form and substance nor warranted 
by the issues or evidence? 

(6) Where an accused is charged in one indictment with 
violations of three statutes, is it an abuse of discretion to 
deny a motion for severance made at the close of the case? 

(7) Where a statute provides several ways in which it 
may be violated, is it error not to require an election? 





A. The Evidence 

B. Proceedings 
Statutes Involved 
Summary of Argument 


Argument: 
I. The Trial Court Committed No Error By Its Denial Of 
A Motion To Quash The Jury Panel 
II. Appellant Was Not Denied The Right To Testify In His 
Own Behalf 
III. Denial of Production Of F.B.I. Reports Was Proper 
IV. Appellants’ Service Record Is Not Admissible As Evidence 
Of Good Character 
V. Appellant’s Proposed Jury Instructions Were Properly 
Denied 
VI. No Severance Or Election Was Required 


Conclusion 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,746 


Emer L. Borces, APPELLANT 
Vv. 


Unrrep States oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF FACTS 


On March 31, 1958, a fifteen count indictment was filed 
in the District Court charging appellant with violations of 
18 U.S.C. §§ 657,! 1006 * and 22 D.C. Code § 1202 * (J.A. 1). 
Trial commenced on June 12, 1958, and on June 20, 1958, 
the jury returned a verdict of ‘‘guilty as charged on all 
counts’? (J.A. 5, 6, 200). On August 8, 1958, appellant was 
sentenced to a term of imprisonment of from one to three 
years (J.A. 263). This appeal followed (J.A. 264). 


1Theft, embezzlement, or misapplication by bank officer or 
employee. 

2 Federal credit institution entries, reports and transactions. 

3 Embezzlement by agent, attorney, clerk, servant, or agent of 


& corporation. a5 








A. The Evidence 


Appellant, a Chief Petty Officer in the Navy, was the 
general manager and treasurer of the Federal Credit Union 
at the Naval Air Station in Anacostia (J.A. 11, 12, 29). 
Before assuming this position he had trained and observed 
operations for approximately a month (J.A. 12). The pro- 
cedures at the credit union were briefly as follows: A 
‘‘qualified’’ person, that is, some one ‘Cemployed at or 
attached to the U.S. Navy Air Station, Anacostia,’’ could 
obtain membership in the credit union (J.A. 13). He would 
receive a numbered pass book in which deposits and with- 
drawals relating to shares and loans were recorded (J.A. 
16). A member could apply for a loan by executing a loan 
application which would be turned over to the Credit Com- 
mittee either through the treasurer or a member of the 
Credit Committee (J.A. 15). The applications were either 
approved or disapproved by the committee and their action 
thereon was recorded in their minute book (Gov. Ex. 19) 
(J.A. 14,15). The application would thereafter be retained 
as part of the records (J.A. 15). When a member wished 
to withdraw some of his deposited funds (shares), he would 
sign a slip (‘‘journal voucher’’) and a check would be is- 
sued to him (J.A. 15). In the case of a loan, the member 
would sign a slip (a ‘‘journal voucher’’) and a note, and 
a check would be issued (J.A. 16). Checks for loans or 
withdrawals were signed by the treasurer and countersigned 
by either the president or the vice-president (J.A. 17). A 
‘¢ Journal and Cash Record”’ (an account of the business), 
and a check book were also maintained (J.A. 28). It was 
the duty of the treasurer, appellant herein, to maintain the 
‘¢Journal and Cash Record’’ (Gov. Ex. 22); and to draw 
all checks and fill out the stubs in the check book (Gov. 
Ex. 21); to receive money from borrowers and depositors; 
and to make the deposits in the bank (J.A. 28). Appellant 
would also make monthly financial reports to the president 
and the Board of Directors (J.A. 29). 


_ Harry L. Stoner, vice-president of the credit union who 
countersigned the pertinent checks in question, testified 
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that when checks were presented to him for his signature, 
they were already filled in and signed by appellant. When 
appellant presented checks to him, he merely signed them 
and returned them. (J.A. 46-49). 

The government introduced into evidence three checks, 
each for $400, made out to S. V. MacDonald, W. A. 
Desimone, and C. A. Ryan respectively. An appropriate 
‘Journal voucher”’ and ‘‘individual share and ledger’’ card 
for each was also introduced. Each check was signed by 
appellant as treasurer and countersigned by Stoner as 
vice-president (J.A.18-24). Witnesses Sherley V.M cDonald 
and Charles A. Desimone testified that they had worked 
under appellant at the Naval Air Station, and had neither 
seen the checks before nor had endorsed them. (J.A. 70-74) 
Agent Carroll J. Hunt testified that he was unable to locate 
anyone with the payee’s names as being on the station at 
that time other than the witnesses McDonald and Desimone 
(J.A. 167-168). Witnesses Entima G. Walton and Grace 
L. Moore of the Credit Committee testified that they could 
find no record of approval for loans to MacDonald, Desi- 
mone, and Ryan or loan applications from them (J.A. 65- 
68). It was also proved that the three checks had been 
deposited in the personal bank account of appellant (J.A. 
78-80). 

It was then shown that Chief Steve V..Boggs at the 
Naval Air Station had made two separate deposits of $4,000 
each in the credit union with appellant (J.A. 9499). On 
each occasion (February 15, 1957 and May 24, 1957) he 
received a pass book. (See Gov. Ex. 28, 31) (J.A. 100). 
A check (Gov. Ex. 12), dated April 5, 1997, made out to 
Boggs in the amount of $1,000, drawn on the credit union’s 
bank account, and signed by appellant and Stoner was intro- 
duced (J.A. 25). Boggs stated he had never seen that check 
until it was shown to him by the F.B.I. in January, 1958, 
and that he had not endorsed it or authorized the with- 
drawal from his account in the credit union (J.A. 95, 96). 
He further stated that a week before he was visited by the 
F.B.1., appellant had come to him and told him that he 
had taken $1,000 from his (Boggs’) account without Boggs’ 
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knowledge; and that at that time (January, 1958) appel- 
lant gave him a promissory note for a thousand dollars 
dated April 11, 1957 (Gov. Ex. 29) (J.A. 96-98). Appellant 
also gave Boggs two other pass books (Gov. Ex. 30, 32). 
One of the pass books (Gov. Ex. 30) was a duplicate of 
Boggs’ original No. 582 (Gov. Ex. 31) except that it re- 
flected a $1,000 withdrawal on April 11, 1997 and a subse- 
quent withdrawal of $2,000 that Boggs had made (J.A. 102). 
The other pass book (Gov. Ex. 32) was a duplicate of the 
other original (No. 634) (Gov. Ex. 28) except that instead 
of' properly showing the $4,000 deposit as of May 24, 1957, 
it reflected it as of July 1, 1957 (J.-A. 100, 101). Agent Hunt 
testified that on January 22, 1958, appellant had told him 
that he had borrowed $1,000 from Boggs (J.A. 163-165) 
and that on February 21, 1958, appellant had told him that 
he had taken $4,300 from the credit union to loan to a friend, 
no loan application being filed, and no other officer of the 
credit union having knowledge of the withdrawal (J.A. 
166-167). 


B. Proceedings 


‘On voir dire examination, appellant established that 
members of the jury panel had received a ‘‘booklet’’ that 
‘related to jury service’. He thereupon objected to the 
booklet and moved that the panel be stricken. The trial 
court overruled the objection. (J.A. 6-10). 

At the conclusion of the direct examination of govern- 
ment witness Boggs, appellant moved for production of any 
statement pursuant to 18 U.S.C. §3500 (J.-A. 106). The 
government delivered to appellant the signed statement of 
Boggs that it had in its possession (J.A. 107). Agent Wal- 
ton O. Cone was called to the stand to determine the nature 
of certain oral statements made to him by Boggs (J.A. 110). 
He testified that he interviewed Boggs on five occasions 
January 16; February 5, 6, 20 and 24); that he took some 
notes during his interviews but not verbatim notes; and that 
he later wrote up the results of these interviews (J.A. 111- 
117). The trial court ruled that the report of Agent Cone 
did not come within the statute (J.A. 121). 
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At the conclusion of the government’s case, appellant 
moved for an election between statutes and averments 
(manner in which the statute was violated) (J.A. 187). 

In the course of appellant’s case, he offered his Navy 
service record as evidence of good conduct. The trial court 
denied this, ruling the record was not admissible (J.A. 212, 
216, 217). 

After the appellant’s case and the government’s rebuttal, 
appellant moved for a severance (of counts 1 through 9), 
which was denied as too late (J.A. 241). 

Before the trial court’s charge to the jury, appellant sub- 
mitted some seven proposed instructions, of which four were 
denied and three granted (J.A. 261-263). 


STATUTES INVOLVED 


Title 18, United States Code, Section 657 provides: 


Lending, credit and insurance istitutions.—Who- 
ever, being an officer, agent or employee of or connected 
in any capacity with the Reconstruction Finance Cor- 
poration, Federal Deposit Insurance Corporation, 
Home Owners’ Loan Corporation, Farm Credit Ad- 
ministration, Federal Housing Administration, Fed- 
eral Farm Mortgage Corporation, Federal Crop In- 
surance Corporation, Farmers’ Home Corporation, the 
Secretary of Agriculture acting through the Farmers’ 
Home Administration, or any land bank, intermediate 
eredit bank for cooperatives or any lending, mortgage, 
insurance, credit or savings and loan corporation or 
association authorized or acting under the laws of the 
United States or any institution the accounts of which 
are insured by the Federal Savings and Loan Insurance 
Corporation and, whoever, being a receiver of any such 
institution, or agent or employee of the receiver, em- 
bezzles, abstracts, purloins or willfully misapplies any 
moneys, funds, credits, securities or other things of 
value belonging to such institution, or pledged or other- 
wise intrusted to its care shall be fined not more than 
$5,000 or imprisoned not more than five years, or both; 
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' but if the amount or value embezzled, abstracted, pur- 

- Joined or misapplied does not exceed $100, he shall be 

- ned not more than $1,000, or imprisoned not more 
than one year, or both. 


Title 18, United States Code, Section 1006 provides: 


Federal credit institution entries, reports and trans- 
actions.—Whoever, being an officer, agent or employee 
of or connected in any capacity with the Reconstruction 
Finance Corporation, Federal Deposit Insurance Cor- 
poration, Home Owners’ Loan Corporation, Farm 
Credit Administration, Federal Housing Administra- 
tion, Federal Farm Mortgage Corporation, Federal 
Crop Insurance Corporation, Farmers’ Home Corpora- 
tion, the Secretary of Agriculture acting through the 
Farmers’ Home Administration, or any land bank, 
intermediate credit bank, bank for cooperatives, or any 
lending, mortgage, insurance, eredit or savings and 
loan corporation or association authorized or acting un- 
der the laws of the United States or any institution the 
accounts of which are insured by the Federal Savings 
and Loan Insurance Corporation, with intent to defraud 
any such institution or any other company body politic 
or corporate, or any individual, or to deceive any offi- 
cer, auditor, examiner or agent, of any such institution 
or of department or agency of the United States, makes 
any false entry in any book, report or statement of or 
to any such institution, or without being duly author- 
ized, draws any order or bill of exchange, makes any 
acceptance or issues, puts forth or assigns any note, 
debenture, bond or other obligation, or draft, bill of 
exchange, mortgage, judgment or decree, or, with in- 
tent to defraud the United States or any agency there- 
of, or any corporation, institution, or association re- 
ferred to in this section, participates or shares in or 
receives directly or indirectly any money, profit, prop- 
erty, or benefits through any transaction, loan, commis- 
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sion, contract, or any other act of any such corporation, 
institution, or association, shall be fined not more than 
$10,000 or imprisoned not more than five years, or both. 





Title 18, United States Code, Section 3500 provides: 


Demands for production of statements and reports 
of witnesses.—(a) In any criminal prosecution brought 
by the United States, no statement or report in the 
possession of the United States which was made by a 
Government witness or prospective Government wit- 
ness (other than the defendant) to an agent of the 
Government shall be subject of subpoena, discovery, 
or inspection until said witness has testified on direct 
examination in the trial of the case. 

(b) After a witness called by the United States has 
testified on direct examination, the court shall, on mo- 
tion of the defendant, order the United States to pro- 
duce any statement (as hereinafter defined) of the 
witness in the possession of the United States which 
relates to the subject matter as to which the witness 
has testified. If the entire contents of any such state- 
ment relate to the subject matter of the testimony of 
the witness, the court shall order it to be delivered 
directly to the defendant for his examination and use. 

(c) If the United States claims that any statement 
ordered to be produced under this section contains 
matter which does not relate to the subject matter of 
the testimony of the witness, the court shall order the 
United States to deliver such statement for the inspec- 
tion of the court in camera. Upon such delivery the 
court shall exercise the portions of such statement 
which do not relate to the subject matter of the testi- 
mony of the witness. With such material excised, the 
court shall then direct delivery of such statement to 
the defendant for his use. If, pursuant to such pro- 
cedure, any portion of such statement is withheld from 
the defendant and the defendant objects to such with- 
holding, and the trial is continued to an adjudication 
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of the guilt of the defendant, the entire text of such 
statement shall be preserved by the United States and, 
in the event the defendant appeals, shall be made avail- 
able to the appellate court for the purpose of deter- 
mining the correctness of the ruling of the trial judge. 
Whenever any statement is delivered to a defendant 
pursuant to this section, the court in its discretion, 
upon application of said defendant, may recess pro- 
ceedings in the trial for such time as it may determine 
to be reasonably required for the examination of such 
statement by said defendant and his preparation for 
its use in the trial. 

(d) If the United States elects not to comply with 
an order of the court under paragraph (b) or (c) hereof 
to deliver to the defendant any such statement, or such 
portion thereof as the court may direct, the court shall 
strike from the record the testimony of the witness, 
and the trial shall proceed unless the court in its discre- 
tion shall determine that the interests of justice require 
that a mistrial be declared. 

(e) The term ‘‘statement,’’ as used in subsections 
(b), (c), and (d) of this section in relation to any wit- 
ness called by the United States, means— 


(1) A written statement made by said witness and 
signed or otherwise adopted or approved by him; or 

(2) a stenographic, mechanical, electrical, or other 
recording, or a transcription thereof, which is a sub- 
stantially verbatim recital of an oral statement made 
by said witness to an agent of the Government and 
recorded contemporaneously with the making of such 
oral statement. 


Title 22, District of Columbia Code, Section 1202 (1951 
Edition), provides in pertinent part: 


Embezzlement by agent, attorney, clerk, servant, or 
agent of a corporation.—If any agent, attorney, clerk, 
or servant, of a private person or copartnership, or 
any officer, attorney, agent, clerk, or servant of any 
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association or incorporated company, shall wrongfully 
convert to his own use, or fraudulently take, make way 
with, or secrete, with intent to convert to his own use, 
anything of value which shall come into his possession 
or under his care by virtue of his employment or office, 
whether the thing so converted be the property of his 
master or employer or that any other person, copart- 
nership, association, or corporation, he shall be deemed 
guilty of embezzlement, and shall be punished by a 
fine not exceeding one thousands dollars, or by im- 
prisonment for not more than ten years or both: ... 


Federal Rules of Criminal Procedure, Rule 8(a) provides: 


(a) Joinder of Offenses——Two or more offenses may 
be charged in the same indictment or information in 
a separate count for each offense if the offenses charged, 
whether felonies or misdemeanors or both, are of the 
same or similar character or are based on the same act 
or transaction or on two or more acts or transactions 
connected together or constituting parts of a common 
scheme or plan. 


Federal Rules of Criminal Procedure, Rule 14 provides: 


Relief From Prejudicial Joinder.—If it appears that 
a defendant or the government is prejudiced by a join- 
der of offenses or of defendants in an indictment or 
information or by such joinder for trial together, the 
court may order an election or separate trials of counts, 
grant a severance of defendants or provide whatever 
other relief justice requires. 


SUMMARY OF ARGUMENT 


It is not error to deny a motion to quash the jury panel 
merely because it has received a handbook where it is not 
shown that the accused’s rights were prejudiced thereby. 

Where an accused does not take the stand by his own 
choice, he can not claim that the trial court violated his 
right to testify in his own behalf. Summaries of interviews 
with a government witness which are neither substantially 
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verbatim recordings contemporaneously made nor signed 
nor approved by the witness are not subject to production 
under the ‘‘Jencks law.”’ 

‘An accused’s military service record is not admissible 
as evidence of good character. 

‘Where there is no prejudice shown nor a timely motion 
made, no severance is required. And where an accused by 
a course of conduct violates three statutes each of which 
specifies a number of modes by which it may be violated, 
the government is not required to elect either between 
counts or averments. 

“Where proposed jury instructions are not appropriate 
in form and substance and warranted by the issues and 
evidence, their denial by the trial court is proper. 


ARGUMENT 
I 


The Trial Court Committed No Error by Its Denial of a Motion 
to Quash the Jury Panel 


_ Appellant claims reversible error in that the trial court 
refused to quash the entire jury panel (App. Br. 18). As 
a basis for this contention, appellant established merely 
that the members of the jury panel had received a certain 
pooklet (J.A. 6-10). There was no showing that the jurors 
had either read the booklet or, if they had, that they were 
influenced thereby in any fashion. The failure to show that 
the handbook was in any way prejudicial to the rights of 
appellant is fatal. Harmon v. United States, U.S. App. 
D.C., 251 F.2d 379 (1958). 

_ Appellant’s reliance on United States v. Gordon, 253 F.2d 
177 (7th Cir. 1958) is misplaced. That case was not re- 
‘versed on the question of the jury handbook, as appellant 
‘asserts, but on other grounds not here material. In fact, 
that court subsequently in an en banc proceeding held that 
the trial court was correct in overruling the objection to 
the venire. In the opinion, the following appears which is 
dispositive of appellant’s contention here (p. 185) : 


‘The record is completely devoid of any evidence 
that any of the members of the jury read the handbook 
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or had any information as to its contents or, if read, 
would have been influenced thereby against the defend- 
ant. It was incumbent upon the defendant to intro- 
duce, or to offer, distinct evidence in support of the 
challenge and the failure to prove his contentions was 
fatal.”’ 


See also Horton v. United States, 256 F.2d 138 (6th Cir. 
1958). 
II 


Appellant Was Not Denied the Right to Testify in His Own 
Behalf 


Appellant asserts that the trial court ‘‘deprived the 
appellant of his constitutional right to testify as to certain 
charges and remain mute on others’? (App. Br. 8). This 
is patently frivolous. Near the close of appellant’s case 
his counsel made the following statement to the trial court 
at a bench conference: 


“Tf I were to put the defendant on the stand, and 


‘f I were to interrogate him on direct and limit my 
direct to the Boggs counts, I would like to know whether 
your Honor would construe that by the statement you 
have made throughout the trial, that the cross-exami- 
nation of Mr. Paisley would be limited to those counts?”’ 
(J.A. 219). 


While this was nothing more than a request for an advisory 
ruling, the trial court explained, ‘‘.. . I can’t foresee what 
questions might be put. The ruling would be the same that 
the cross examination would be limited to the direct exami- 
nation, except as to matters affecting credibility.”’ (J.A. 
920). Appellant thereafter did not take the stand. It is 
thus apparent that appellant’s refusal to testify was of 
his own choosing. 

It is, of course, clear that the extent of cross examination 
is within the discretion of the trial judge and is reviewable 
for an abuse of that discretion. District of Columbia v. 
Clawans, 300 U.S. 617 (1937). However, there is no show- 
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ing of an abuse of discretion here for there was no cross 
examination of appellant. 

It is also axiomatic that when the defendant elects to 
take the stand in his own behalf, he waives his privilege 
of immunity and becomes subject to cross examination and 
impeachment the same as any other witness. Berra v. 
United States, 221 F.2d 590 (8th Cir. 1955). As the Su- 
preme Court stated in Raffel v. United States, 271 U.S. 494, 
497 (1926), 


‘When he [the defendant] takes the stand in his 
own behalf, he does so as any other witness, and within 
the limits of the appropriate rules he may be cross 
examined as to the facts in issue. * * * His waiver is 
not partial; having once cast aside the cloak of im- 
munity, he may not resume it at will whenever cross 
examination may be inconvenient or embarrassing.”’ 


See also Tomlinson v. United States, 68 App. D.C. 106, 
93 F.2d 652 (1937), cert. denied, 303 U.S. 642 (1938). In 
Viereck v. United States, 78 U.S. App. D.C. 279, 139 F.2d 
847 (1944), this Court succinctly stated: 


‘‘He cannot blow hot and cold, he cannot ride both 
sides of the sapling. The constitutional safeguards 
were waived and vanished when Viereck voluntarily 
took the stand as a witness in his own behalf. He is 
then in no position to claim the benefits of a witness 
without bearing the burdens imposed upon a witness. 


_.. he cannot ... waive the privilege, by taking the 
stand and securing the supposed advantage of testi- 
fying, and then avert the burden of proper cross ex- 
amination.’’ 


Til 
Denial of Production of F.B.L Reports Was Proper 


Appellant complains that certain ‘‘written interviews 
‘with the witness Boggs’’ should have been made available 
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to him (App. Br. 14). The government did produce and 
hand over to appellant the only signed, written statement 
of the witness (that of February 24, 1958) in its possession 
(J.A. 112). The so-called ‘‘written interviews’’ were ac- 
tually the results of a number of interviews which were 
subsequently written up by the agent in his report (J.A. 
111). They were never submitted to the witness nor ap- 
proved by him in any fashion (J.A. 112). 

Agent Cone testified that he interviewed Boggs on 
January 16, February 5, 6, 20, and 24; that the summary 
of the interview of January 16 was dictated into his report 
on February 27; and that the other interviews were dic- 
tated into the report on March 4, 1958 (J.A. 114-118). 
The agent also testified that his procedure was to ‘“prob- 
ably make brief notations’’ during the interviews, but that 
he did not take ‘“‘verbatim notes’’ (J.A. 113). The dictation 
in each case was, in the words of appellant’s counsel, ‘‘a 
summary of the interviews’’ (J.A. 117). The trial court 
ruled that these summaries did not come within the mean- 
ing of the statute which defines the term ‘‘statemen ”? as 
follows: 


‘¢(1) a written statement made by said witness and 
signed or otherwise adopted or approved by him; or 

‘¢(2) a stenographic, mechanical, electrical, or other 
recording, or a transcription thereof, which is a sub- 
stantially verbatim recital of an oral statement made 
by said witness to an agent of the Government and 
recorded contemporaneously with the making of such 
oral statement.’’ 18 U.S.C. § 3500; 71 Stat. 596. 


It is clear from the legislative history of the ‘‘Jencks 
law’? that the trial court’s ruling completely complied with 
the clear intent of Congress. In the Report of the House 
Committee on the Judiciary accompanying H. R. 7915, the 
committee stated in its ‘‘ Analysis of the Bill’’: 


‘The bill makes it clear that the Government need 
produce only the reports by the witness which the 
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ing of an abuse of discretion here for there was no cross 
examination of appellant. 

It is also axiomatic that when the defendant elects to 
take the stand in his own behalf, he waives his privilege 
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Denial of Production of F.B.L Reports Was Proper 


Appellant complains that certain ‘‘written interviews 
‘with the witness Boggs’’ should have been made available 
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to him (App. Br. 14). The government did produce and 
hand over to appellant the only signed, written statement 
of the witness (that of February 24, 1958) in its possession 
(J.A. 112). The so-called ‘‘written interviews’’ were ac- 
tually the results of a number of interviews which were 
subsequently written up by the agent in his report (J.A. 
111). They were never submitted to the witness nor ap- 
proved by him in any fashion (J.A. 112). 

Agent Cone testified that he interviewed Boggs on 
January 16, February 5, 6, 20, and 24; that the summary 
of the interview of January 16 was dictated into his report 
on February 27; and that the other interviews were dic- 
tated into the report on March 4, 1958 (J.A. 114118). 
The agent also testified that his procedure was to ‘“prob- 
ably make brief notations”’ during the interviews, but that 
he did not take ‘‘verbatim notes’’ (J.A. 113). The dictation 
in each case was, in the words of appellant’s counsel, ‘‘a 
summary of the interviews’’ (J.A. 117). The trial court 
ruled that these summaries did not come within the mean- 
ing of the statute which defines the term ‘“statement’’ as 
follows: 


‘‘(1) a written statement made by said witness and 
signed or otherwise adopted or approved by him; or 

‘¢(2) a stenographic, mechanical, electrical, or other 
recording, or a transcription thereof, which is a sub- 
stantially verbatim recital of an oral statement made ~ 
by said witness to an agent of the Government and 
recorded contemporaneously with the making of such 
oral statement.’’ 18 U.S.C. § 3500; 71 Stat. 596. 


It is clear from the legislative history of the ‘‘Jencks 
law’’ that the trial court’s ruling completely complied with 
the clear intent of Congress. In the Report of the House 
Committee on the Judiciary accompanying H. R. 7915, the 
committee stated in its ‘‘ Analysis of the Bill’’: 


‘<<’he bill makes it clear that the Government need 
produce only the reports by the witness which the 
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Government has in its possession which are signed by 
him or otherwise adopted or approved by him as 
correct. ... 


Unless a witness has adopted or otherwise approved 
reports made to the Government, it is not to be turned 
over to the defense. . . . Such material, insofar as the 
witness is concerned, is hearsay evidence and should 
not be used to attack his credibility when he is being 
cross-examined. 


% * * * * 


_.. such reports of statements of the witness in the 
possession of the United States as are signed by the 
witness, or otherwise adopted or approved by hmm as 
correct, relating to the subject matter to which he 
has testified. 

The italicized language is a vital part of the bill. 
Without this provision the general language of the 
Jencks case could be interpreted as requiring the pro- 
duction of summaries of the oral statements made by 
witnesses to a law-enforcement agent which the wit- 
ness had never seen or in any way approved. Unless 
the witness has been in some way informed of the 
statements attributed to him and has indicated his 
approval of their accuracy, the summaries should not 
be turned over to the defense. Such reports are mere 
hearsay as far as the witness is concerned and cannot 
and should not be used to attack the credibility of the 
witness. Obviously the credibility of a witness cannot 

_ be impeached by using a statement that the witness 
has never seen and never approved and which was 
prepared by someone else.”’ H. RB. Rep. No. 700, 85th 
Cong., 1st Sess. (1957). 


And when the final bill, as approved by the conference of 
managers from both the Senate and the House, was pre- 
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sented to the House, it was explained by Mr. Keating, one 
of the conferees, in these words: 


‘<The second question was, what shall be produced in 
court. The House bill had said, ‘Written statements 
which were signed or adopted or approved by a wit- 
ness.’ The Senate added these words, ‘Records of oral 
statements made by a witness to an agent of the Gov- 
ernment,’ thereby opening up the FBI files as wide 
as all outdoors. The Senate yielded on this issue also. 
The conferees provided that the only statements a 
defendant could see, and then only in the courtroom, 
were those actually signed or formally approved by 
the witness or a stenographic verbatim recital of a 
statement made by a witness which is recorded con- 
temporaneously with the making of such oral state- 
ment. In other words, only those statements need be 
produced in court by the Government which could be 
shown in court to impeach the credibility of the wit- 
ness.’?* 103 Cong. Ree. 16739 (August 30, 1957). 


This view has been adhered to in the recent case of Rios v. 
United States, 256 F. 24173 (9th Cir. 1958). There the trial 
court had excluded ‘‘. . . reports or records, prepared by 
federal agents, of oral statements made by the witnesses, 
where such reports or records were not in the words of 
the witnesses.’’ While holding that the point was not ade- 
quately preserved, the court stated (in footnote 10) that 
‘‘Paragraph (e) of the new section [of 18 U.S.C. § 3500] 
defines the term ‘statement’ in a manner consistent with 
the ruling of the trial court in this case.”’ 

In holding a memorandum prepared shortly after a meet- 


4In the Senate, it was explained thusly, 

“Mr. Javits. As a practical matter, then what has been done 
with the so-called records provision is to tie it down to those 
cases in which the agent actually purports to make a substan- 
tially verbatim recital of an oral statement which the witness 
has made to him, and as transcribed by him; is that correct? 
Mr. O’Manonevy. Precisely.” 103 Cong. Rec. 16488 (August 
29, 1957). 
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ing with a witness was not subject to production, the Sec- 
ond Cireuit in United States v. Palermo, 258 F.2d 397 (2nd 
Cir. 1957), cert. granted, 97 L.W. 3176, stated: 


“This [a ‘statement’] would include, we think, memo- 
-randa prepared by Government agents of oral state- 
ments made to such agents by Government witnesses, 
‘which are shown to be a substantially verbatim recital 
of oral statements contemporarily recorded by the 
| agent. The evident purpose of the statute is to limit the 
right of inspection for use in cross-examination to rea- 
-gonably accurate or authenticated statements and re- 
ports, for which the witness, not the Government agent 
is responsible.”’ 


See also United States v. Lev, 258 F.2d 9 (2nd Cir. 1958), 
cert. granted, 27 W. 3175; Papworth v. United States, 
956 F.2d 125 (5th Cir. 1958). Since the statements herein 
were neither ‘‘signed or otherwise adopted or approved’’ 


by the witness; nor ‘‘sybstantially verbatim’’; nor ‘‘re- 
corded contemporaneously with the making of such oral 


statement’’, there was no error in denying their production. 


IV 


Appellant’s Service Record Is Not Admissible as Evidence of 
Good Character 


Appellant asserts that the trial court committed reversi- 
ble error by refusing to admit appellant’s Navy service rec- 
ord as evidence of good character. What appellant in es- 
sence sought to do was to prove good character by specific 
examples of good conduct (J A. 216, 217). This he cannot 
do. Evidence of good or bad character is restricted to gen- 
eral reputation, and does not extend to particulars. Josey V. 
United States, 77 US. App. D.C. 135, 135 F.2d 809, 811 
(1943). As the Supreme Court stated in Michelson v. United 
States, 335 U.S. 469, 477 (1948) : 


‘What commonly is called ‘character evidence’ is only 
such when ‘character’ is employed as a synonym for 
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‘reputation.’ The witness may not testify about defend- 
ant’s specific acts or courses of misconduct or his pos- 
session of a particular disposition or of benign mental 
and moral traits....”’ 


See Stewart v. United States, 7/ App. D.C. 101, 104 F.2d 
234 (1939). Thus a service record as evidence of good char- 
acter is not admissible. French v. United States, 232 F.2d 
736 (5th Cir. 1956) ; cert. denied, 352 U.S. 851 (1956). 


Vv 
Appellant’s Proposed Jury Instructions Were Properly Denied 


Appellant contends that the trial court did not charge 
the jury as to his ‘‘theory of the case”’ (App.Br. 12). Ap- 
pellant’s reliance on this Court’s decision in Levine v. 
United States, U.S. App. D.C., No. 14442 (decided No- 
vember 18, 1958), is misplaced. Therein the defendant 
took the stand and by his testimony raised a direct conflict 
in the evidence. This Court indicated that the trial court 
must instruct on the defendant’s theory of the case “*. . . 
where special facts present an evidentiary theory which if 
believed defeats the factual theory of the prosecution. . . .”’ 
In the case at bar, there were no ‘‘special facts’’ which pre- 
sented an “‘evidentiary theory.’’ Appellant did not testify 
in his own behalf nor did he produce any evidence which 
would conflict with the ‘‘factual theory of the prosecution.’’ 

Likewise, appellant’s request that the court instruct the 
jury that witness Boggs was an accomplice and his testi- 
mony should be viewed with care and caution was properly 
denied. ‘‘An accomplice is one who is associated with an- 
other, or others, in the commission of a crime.’’ Yeager v. 
United States, 16 App. D.C. 356 (1900). The record does not 
support an assertion that Boggs was an ‘¢accomplice.”’ 

It is well established that it is not error to refuse an in- 
struction which is neither appropriate in form and sub- 
stance nor warranted by the issues or evidence. See McAffee 
v. United States, 70 App. D.C. 142, 105 F.2d 21 (1939) ; Apel 
v. United States, 247 F.2d 277 (8th Cir. 1957). : 








18 


vI 


No Severance or Election Was Required 


| Appellant claims that a severance should have been 
granted so that only counts 1 through 9 should have gone 
to the jury (App.Br. 10, 11). There is no showing of such 
prejudice as would require a severance. This is apparent 
alone from the fact that appellant did not move for a sev- 
erance until after the close of the case before final argu- 
ments. The motion apparently was an afterthought, since, 
when the trial court stated that the motion came too late, 
counsel said, ‘‘Maybe it does, Your Honor. It may well be 
it does, but I am going to do everything I can in the record.”’ 
(J.A. 241, 242). Clearly, appellant was not ‘‘embarrassed’”’ 
or ‘‘confounded”’ in his defense as specified in Dunaway v. 
United States, 92 U.S. App. D.C. 299, 205 F.2d 23 (1953). 
In any event, it is well established that a severance is dis- 
cretionary with the trial court. Powter v. United States, 
151 U.S. 396 (1894); Opper v. United States, 348 U.S. 8 
(1954) ; Maynard v. United States, 94 U.S. App. D.C. 347, 
915 F.2d 336 (1954). There is no showing of an abuse of dis- 
‘cretion here, and joinder is expressly permitted under 
F.R.Cr.P. 8(a).° 
' Appellant’s claim that the government should have been 
required to elect is also without merit. The Supreme Court 
‘recently reaffirmed the proposition that where a defendant 
‘by a single act or transaction violates several statutes, he 
may be charged in one indictment and convicted on all 
counts. Gore v. United States, U.S., No. 668 (decided 
June 30, 1948), 26 L.W. 4532. Thus the government is 
‘not required to elect either between counts or the aver- 


5 Two or more offenses may be charged in the same indictment 
or information in a separate count for each offense if the offenses 
| charged, whether felonies or misdemeanors or both, are of the same 
or similar character or based on the same act or transaction or 
| on two or more acts or transactions connected together or consti- 
' tuting parts of a common scheme or plan. 
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ments * in each count. Robinson v. Umted States, 53 App. 
D.C. 96, 288 Fed. 450 (1923); McDonough v. Umted States, 
927 F.2d 402 (10th Cir. 1955). Additionally reversible error 
does not appear since appellant received a general sentence 
of one to three years imprisonment, which does not exceed 
the maximum for which he could be sentenced on any single 
count. Hirabayashi v. United States, 320 U.S. 81 (1948); 
Lewis v. United States, U.S. App. D.C., No. 14601 (de- 
cided December 4, 1958); Wanzer v. United States, 93 
U.S. App. D.C. 412, 208 F.2d 45 (1953). 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
below be affirmed. 
Ouiver Gascx, 
United States Attorney. 


Car. W. BELCHER, 
Enear T. BELLINGER, 
Assistant United States Attorneys. 


6 “Where legislative definition of a crime sets forth disjunctively 
a number of acts, the commission of any one of which will be a 
violation of the statute, the prosecution may in a single count of 
an indictment or information charge several or all of such acts in 
the conjunctive and under such charge make proof of any one or 
more of the acts, proof of one alone, however, being sufficient to 
support a conviction.” District of Columbia v. Hunt, 82 U.S. App. 
D.C. 159, 163 F.2d 833, 837 (1947); see Crain v. United States, 
162 U.S. 625 (1896); Turner v. United States, 57 App. D.C. 39, 
16 F.2d 535 (1926); O’Brien v. United States, 27 App. D.C. 263 
(1906) ; Troutman v. United States, 100 F.2d 628 (10th Cir. 1938). 
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